COMMONVWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

OFFI CERS OF THE UPPER GAYNEDD
TOMSH P POLI CE DEPARTMENT

v. - Case No. PF-C 99-167-E
UPPER GWNEDD TOWKSHI P

FI NAL ORDER

On August 28, 2000, the Oficers of the Upper Gaynedd Township
Pol i ce Departnment (Union) filed timely exceptions and a brief in support
of exceptions to a proposed decision and order (PDO entered on August
14, 2000. |In the PDO, the hearing exam ner dismssed the Union's unfair
| abor practice charge alleging that Upper Gwnedd Townshi p ( Townshi p)
viol ated Section 6(1)(a) and (e) of the Pennsylvania Labor Rel ations Act
(PLRA) and Act 111 by refusing to provide the Union with a copy of a
letter of reprimand i ssued to Oficer Charles Staub. 1In the charge, the
Union alleged that it was reviewing the reprinmand as potentially in
violation of the collective bargai ning agreenment and that the Township's
refusal to provide the Union with a copy of the reprimand inter fered with
its right to investigate and possibly file a grievance. The hearing
exam ner concluded that the Union failed to show the rel evance of the
requested information to its role as the excl usive bargaining
representati ve of the enployes. The exam ner further concluded that the
Union failed to identify any provision of the collective bargaining
agreenent that could arguably relate to the matter in dispute (i.e., no
provi sion on discipline in general or regarding just cause). The
Township filed no response to the Union's exceptions.

The pertinent facts of this case, which the Union does not challenge
inits exceptions, are as follows. In Cctober 1999, Police Chief Robert
Freed called Oficer Charles Staub into his office and presented himwth
a letter of reprimand, which Staub read and signed. Chief Freed denied
Oficer Staub's request for a copy of the letter. Chief Freed al so
suspended O ficer Staub fromthe police departnent's tactical response
team By letter dated October 25, 1999, the Union requested a copy of
the witten reprimand and stated that it "views this matter as being
possibly in conflict with the collective bargai ning agreenent and is
i nvestigating the matter relative to the processing of a grievance."

(F.F. 5; Union Exhibit 1). By letter dated Novenber 2, 1999, the
Townshi p denied the Union's request. The Townshi p never provided the
Union with a copy of the letter of reprimand. The parties' collective
bar gai ni ng agreenment covering the years 1997 through 1999 did not cont ain
a grievance procedure.

In its exceptions, the Union raises essentially two argunments: (1)
the hearing examiner erred in concluding that the Union failed to show
how the informati on requested is relevant to its policing the collective
bargai ni ng agreement; and (2) the hearing exam ner erred in even
requiring the Union to explain such a connection (i.e., show rel evance).



As to the Union's second argunment, the law is well -established that in an
i nformati on request case the information bei ng sought by the bargaining
representative nust be relevant to its role in policing and adm ni stering
the col |l ective bargai ning agreenent. Departnment of Corrections v. PLRB,
541 A.2d 1168 (Pa. Cmwl th. 1988); Commonwealth v. PLRB, 527 A 2d 1097
(Pa. Gmdth. 1987); COestwood Educ. Ass'n v. Crestwood Sch. Dist., 26
PPER § 26182 (Final Order, 1995). Indeed, the Board applies a |libera
standard of rel evancy, which requires a showi ng of only probable or
potential relevance. PSSU v. Departnment of Public Welfare, 27 PPER {
27205 (Final Order, 1996) (citing NLRB v. Acne Industrial Co., 385 U S
432 (1967)). Although there is no prerequisite that a grievance actually
be pending at the tinme the information is requested, North Hlls Educ.
Ass'n v. North HIlls Sch. Dist., 29 PPER § 29063 (Final Order, 1998), the
i nformati on sought nust at least relate to a matter which arguably on its
face woul d be governed by the contract. Commonwealth v. PLRB, supra.

The hearing exam ner recogni zed this threshold requirenment and
appropriately required the Union to establish the rel evance of the
requested information to policing the parties' agreement. Thus, the

Uni on's second argunent is di sm ssed.

The Union's first argunent is also without nerit because the Union
failed to identify any provision in the parties' collective bargaining
agreenent that could, on its face, even arguably apply to the matter at
i ssue (discipline). As the hearing exam ner recognized, and as the
Board's review of the entire record herein confirns, there is no
provision in the parties' agreenent to which the information sought could
even potentially relate. The agreenent contains no just cause provision
or any provision regarding reprinmands, suspensions or personnel files.
The Union itself admts that no internal grievance procedure exists
between the parties and that it is an issue over which the parties
recently negotiated and subnmitted to interest arbitration. The Union
failed to point to any provision in the contract that on its face could
even arguably support a grievance under the circunstances of this case
The Union's argunent in this regard was appropriately disnissed. !

The Uni on contends that although the parties have no grievance
procedure in their collective bargai ning agreenment the Uni on nonet hel ess
has the statutory right under Act 111 to pursue grievance arbitration
The Union clains that unlike the circunstances of Upper Makefield
Township v. PLRB, 717 A 2d 598 (Pa. GmMth. 1998), ? where the parties had
an agreed-upon grievance procedure that did not include arbitration, the

! The Union states in its brief in support of exceptions that the chief

of police had at |east an "enbryonic grievance process" wherein he al ways
had an open door that officers used to address issues or "grievances."
(Union brief at 4). Through this statenent the Union appears to be
suggesting that the Township may have violated a past practice to which
the letter of reprimand may be rel evant. This suggestion, however, is
clearly without nmerit because the Chief followed the open-door policy in
this case. (N.T. 57). Moreover, beyond a general open-door policy, the
Union failed to show any past practice to which the w itten reprimand
coul d even potentially be considered rel evant.

2 The Pennsyl vani a Supreme Court affirnmed the Commonweal th Court in Upper
Makefi el d Townshi p on other grounds and did not address the issue of

whet her Act 111 mandates grievance arbitration where the grievance
procedure provided in the parties' agreement does not require
arbitration. __ Pa. __, 753 A 2d 803 (2000).




parties in this case have absolutely no grievance procedure. Were there
is avoid left by the absence of |egislation or agreenent of the parties,
the Union argues that it clearly has the statutory right to pursue
grievance arbitration. Upper Makefield Township, 717 A 2d at 602 (citing
West Lanpeter Township v. Police Oficers of Wst Lanpeter Township, 598
A .2d 1049 (Pa. Cmdth. 1991), appeal denied, 531 Pa. 658, 613 A 2d 562
(1992), wherein the Court recognized that, unlike Chirico v. Board of
Supervi sors of Newton Townshi p, 504 Pa. 71, 470 A 2d 470 (1983), Township
of Mboon v. Police Oficers of Township of Moon, 508 Pa. 495, 498 A 2d
1305 (1985) and Upper Providence Township v. Buggy, 514 A 2d 991 (Pa.

Cm th. 1986) where arbitration was deenmed appropriate in order to fill a
void left by the absence of |egislation or agreenment of the parties, the
parties had freely bargained over and agreed to exclude arbitration from
the grievance process). The Union asserts that a copy of the witten
reprimand i s necessary for it to determ ne whether to pursue a grievance
consistent with Act 111's nandate for grievance arbitration. Even if the
Union's statenment of the law in light of Upper Mikefield Township is
correct, the Union's charge in this case nmust fail. The issue is not
whether the Union ultimately has the statutory right to pursue grievance
arbitration where there is absolutely no grievance procedure avail able
under the particular contract. Rather, the issue is whether the
requested information is in any way even arguably relevant to the Union's
duty to police the agreement. Commonwealth v. PLRB, supra. Had the
Union met this threshold requirenent, then its argunent that it has the
statutory right to pursue grievance arbitrati on would be appropriate.

The Union is attenpting through its exceptions in this case to put the
proverbial cart before the horse.

I n Pennsyl vani a Nurses Associ ation v. Departnment of Public Wlfare,
17 PPER § 17125 (Final Order, 1986), aff'd sub nom, Commonweal th of
Pennsyl vania v. PLRB, 527 A 2d 1097 (Pa. Cmdth. 1987), the Board set
forth the follow ng pertinent analysis for information request cases:

O course, a union's bare assertion that it needs information
to process a grievance does not automatical |y oblige the

enpl oyer to supply all information requested. Detroit Edi son
Co. v. NLRB, 440 U S. 301, 99 S. t. 1123 (1979). On the
other hand, it is not incunbent upon the PLRB to determ ne
the nerits of a grievance. PNA [the union] has asserted that
Articles 28 and 36 of the collective bargai ni ng agreenent
have been violated by the Commonweal th, thus giving rise to
the filing of the grievances. The Seventh G rcuit has

st at ed:

Li ke a court asked to declare a dispute to be
nonarbitrabl e, the [National Labor Rel ations]
Board when asked to declare a controversy to be
nongri evabl e, can avoid becom ng ‘entangled in
the construction of substantive divisions of a

| abor agreenent’ only by ordering disclosure
‘unless it may be said with positive assurance
that the [grievance] clause is not susceptible to
an interpretation that covers the asserted
dispute.” It is enough to determ ne that the
union ‘is making a claimwhich on its face is
governed by the contract,’ w thout a ‘weighing
the nerits of the grievance, considering whether



there is equity in a particular claim or
determ ning whether there is a particul ar

| anguage in the witten instrunent which wll
support the claim’

P.R Millory and Co. v. NLRB, 411 F.2d 948, 955-56 (7'" Gr
1969). While declining to rule on the nmerits of the
grievance, we cannot say with positive assurance that the
clauses at issue in the four grievances are not susceptible
to an interpretation that covers the asserted dispute.
Accordingly, we determ ne that PNA is advancing a grievance
which, on its face, is governed by the contract [and is
entitled to the information].

17 PPER at 327 (citations omtted). Unlike the union in that case, the
Union herein failed to identify any provision in the collective
bar gai ni ng agreenment that mght on its face support a clai munder the
contract.® The hearing exanminer did not, as the Union now cl ains,
determ ne that the Union had no ultimate statutory right to pursue
grievance arbitration. Because the Union did not show the rel evance of
the information requested to its duty to police the agreenent, its unfair
| abor practice charge was appropriately dismssed. Accordingly, the

Uni on' s exceptions are dism ssed.

After a thorough review of the exceptions, the brief in support of
exceptions and all matters of record, the Board shall dismss the
exceptions and make the proposed deci sion and order final

CORDER

In view of the foregoing and in order to effectuate the policies of
t he Pennsyl vani a Labor Rel ati ons Act and Act 111, the Board

HEREBY CORDERS AND DI RECTS

that the exceptions filed to the proposed decision and order in the
above-captioned matter be and the sanme are hereby di sm ssed and the
proposed deci sion and order be and the sane is hereby nade absol ute and
final.

SEALED, DATED and MAILED at Harrisburg, Pennsylvani a,
pursuant to Conference Call Meeting of the Pennsylvania Labor
Rel ati ons Board, John Markle Jr., Chairman, and Menbers L. Dennis
Martire and Edward G Feehan, this seventeenth day of October, 2000. The
Board hereby authorizes the Secretary of the Board, pursuant to 34 Pa.
Code 95.81(a), to issue and serve upon the parties hereto the within
O der.

3 Had the Union requested information regarding a change in scheduling,
for exanple, an issue that has previously arisen between the parties in
this case (Union Exhibit 5; N.T. 37-38), the Township in all |ikelihood
woul d have been required to disclose such informati on as the contract has
a provision addressing scheduling. (Township Exhibit 3 at 6).



