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FINAL ORDER
On May 30, 2000, the Allegheny I ntermediate Unit 3 (AIU) filed timely
exceptions and a supporting brief with the Pennsylvania Labor Relations
Board (Board) to the Proposed Decision and Order (PDO) entered on May 9,
2000. The Allegheny Intermediate Unit 3 Education Association
(Association) filed its brief in opposition to the AIU’s exceptions on June
16, 2000. In the PDO, the Hearing Examiner concluded that the AIU
committed unfair practices in violation of Section 1201(a)(1) and (5) of
the Public Employe Relations Act (PERA). The Hearing Examiner’s conclusion
was based on the AIU’s refusal to participate in grievance arbitration,
pursuant to Section 903 of PERA, by failing to select an arbitrator from
the list of arbitrators forwarded to the AIU for that purpose. After a
review of the exceptions, supporting brief, brief in opposition and all
matters of record, the Board makes the following:
ADDITIONAL FINDING OF FACT
13.
The Board certified two separate bargaining units of AIU
employes in 1972. (N.T. 11). At no time since the Board’s initial
certification did the AIU recognize the employes in the AIU’s SCOPE Program
as being part of either bargaining unit. (Association Exhibit 2).

DISCUSSION
The AIU and the Association are parties to two collective bargaining
agreements. Each agreement applies to a separate bargaining unit of
professional employes. Both agreements contain recognition clauses based
on bargaining unit certifications by the Board.
One agreement contains a
recognition clause based on the Board certification designating the
Association as the exclusive representative of a unit including teachers,
counselors, regular part-time teachers, psychologists, nurses, and
librarians in the Exceptional Children’s programs, Non-public Schools
Programs and English as a Second Language Program (Special Services Unit).
The second collective bargaining agreement is applicable to a Board
certified unit of professional employes in the institutionalized children’s
program, which is comprised of counselors , teachers and child care workers
(Alternative Education Unit).
On May 5, 1998, the Association filed a grievance seeking to have
three professional employes in the AIU’s SCOPE Program included in the
Special Services Unit thereby gaining contractual recognition and rights
under the first collective bargaining agreement described herein. The
SCOPE employes have not been recognized, at any time, as part of either
bargaining unit. The AIU denied the grievance. On or about September 10,

1998, the Association filed a Request for Grievance Arbitration Panel with
the Commonwealth of Pennsylvania, Department of Labor and Industry, Bureau
of Mediation (Bureau). By letter dated September 16, 1998, the Bureau
forwarded a list of arbitrators to the parties’ representatives and
directed the parties to select an arbitrator in conformity with Section 903
of PERA. Pursuant to this section, the AIU was required to strike the
first name to initiate the arbitrator selection process. The AIU, however,
refused to submit to arbitration contending that the grievance arbitration
procedure was not the proper procedure or forum for determining whether the
SCOPE teachers and counselors should be included in the Special Services
Unit when there are two different professional employe bargaining units.
The AIU maintains that the Board has exclusive jurisdiction to determine
with which of the two bargaining units the SCOPE teachers share a closer
community of interest. Therefore, argues the AIU, the Association should
have filed a petition for unit clarification instead of a grievance. The
Hearing Examiner concluded that arbitrability of the issue presented, i.e.,
whether the SCOPE teachers and counselors should be included in the Special
Services Unit, is for an arbitrator to decide. Accordingly, the Hearing
Examiner determined that the AIU committed an unfair practice by refusing
to participate in the arbitration process.
In its exceptions, the AIU challenges the Hearing Examiner’s
conclusion that it committed unfair practices in violation of Section 1201
(a)(1) and (5) of PERA. The AIU claims that the Hearing Examiner erred by
failing to conclude that recognizing the SCOPE teachers and counselors in
either bargaining unit was within the exclusive jurisdiction and expertise
of the Board upon a petition for unit clarification and by concluding that
an arbitrator has jurisdiction over the subject matter of the grievance. 1
Although the AIU does not challenge any of the Hearing Examiner’s findings
of fact, it asserts that the Hearing Examiner’s final decision is contrary
to law and is unsupported by substantial evidence.
In its supporting brief, the AIU asserts that it is well aware of the
Pennsylvania Supreme Court’s mandate that the arbitrability of a matter is
for an arbitrator to decide in the first instance, not the courts or the
parties. PLRB v. Bald Eagle Area Sch. Dist. , 499 Pa. 62, 451 A.2d 671
(1982); Chester Upland Educ. Assoc. v. PLRB , 655 A.2d 621 (Pa. Cmwlth.
1995), aff’d, 544 Pa. 199, 675 A.2d 1211 (1996) (per curiam). However, the
AIU argues that Bald Eagle is inapplicable to the facts and circumstances
here. The AIU asserts that the exclusivity of the Board’s jurisdiction to
define and delineate a bargaining unit, under Section 604 of PERA,
precludes any question regarding the arbitrability of the grievance in this
case, and any attempt to arbitrate would usurp the jurisdiction and
authority of the Board. The AIU maintains that, because the issue
presented in this case requires the Board to assess job duties and to
determine whether the employes in the Special Services Unit or the employes
in the Alternative Education Unit share a greater identifiable community of
interest with the SCOPE employes, there is no question regarding the
arbitrability of the dispute. This Board, however, disagrees with the AIU’s
claims and dismisses all of its exceptions.
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Although the AIU asserts that a petition for unit clarification is proper
in this case, it has failed to file such a petition to resolve the dispute
in that manner.
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In West Shore Sch. Dist. v. West Shore Educ. Ass’n , 519 A.2d 552 (Pa.
Cmwlth. 1986), appeal denied, 517 Pa. 612, 536 A.2d 1335 (1987), the Court
stated the following:
The focus of Section 604 [of PERA] is to provide for PLRB
certification of the bargaining unit. Once that certification
has been obtained and an agreement entered into, the [B]oard
may determine whether an employee is a member of the bargaining
unit under section 604.
However, the PLRB does not have exclusive jurisdiction
[to determine the placement of post-unit-certification
employes]. . . . Although an arbitrator may not alter the
definition of the bargaining unit, the arbitrator does have
jurisdiction to determine whether particular employees are
members of the bargaining unit as that unit is defined.
Id. at 553 (emphasis added). The import of this language is clear. An
arbitrator has jurisdiction to determine whether or not an employe or group
of employes belong to a particular bargaining unit once a given unit has
already been defined and certified by the Board under Section 604.
AFSCME
v. Luzerne County, 540 A.2d 1002, 1005 (Pa. Cmwlth. 1988). As the West
Shore Court further observed, there is a distinction between determining
whether employes share the same community of interest for purposes of
defining the bargaining unit and the propriety of individuals’ membership
therein, which is a Board function, and determining whether that
definition, as articulated by the recognition clause of the contract, can
be interpreted to encompass the employes seeking to be included in the
bargaining unit, which is within the functions of an arbitrator.
Id. at
554. In this regard, although the Board and an arbitrator have different
subject matter jurisdiction, and accordingly different means of resolving
the issue, either forum provides a viable means of resolving whether a
particular group of employes should be included in a predefined bargaining
unit. The nature of this distinction is such that the arbitrator’s
collateral subject matter jurisdiction to interpret contractual provisions
does not encroach upon, nor is it preempted by, the Board’s subject matter
jurisdiction over defining the bargaining unit.
The AIU also revives an argument in its exceptions that it originally
made in its post-hearing brief. In its post-hearing brief, the AIU argued
that, in Cranberry Area Educ. Ass’n v. Cranberry Area Sch. District , 16
PPER ¶ 16216 (Proposed Decision and Order, 1985), the hearing examiner
asserted that this Board, in Conestoga Valley Sch. Dist. , 11 PPER ¶ 11303
(Proposed Decision and Order, 1980), aff’d, 12 PPER ¶ 12127 (Final Order,
1981), carved out an “exception” to the mandate of Bald Eagle and that no
unfair labor practice will be found where an employer refuses to arbitrate
a grievance seeking to determine the inclusion or exclusion of public
employes in a bargaining unit. However, this argument is flawed.
Cranberry, like West Shore, also involved the question of whether a unit of
teachers included long term substitute teachers. The hearing examiner in
Cranberry, as here, found the employer’s refusal to arbitrate the grievance
over this issue to be an unfair practice over the employer’s objection that
the charge should be dismissed allegedly because the issue was properly
reserved to the Board’s unit clarification jurisdiction. There, as here,
the broad unit description included the categories at issue in the
grievance. Here, the unit includes “teachers” and “counselors”, (F.F. 4),
and the employes at issue in the grievance are two counselors and one
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teacher. (F.F. 12). We, therefore, find Cranberry to be fully supportive
of the result here and not to support the position of the AIU.
The Board, therefore, concludes that, a fter a thorough review of all
matters of record in this case, the AIU committed unfair practices in
violation of Section 1201(a)(1) and (a)(5) of PERA, by refusing to submit
to compulsory arbitration as mandated by Section 903 of PERA.

ORDER
In view of the foregoing and in order to effectuate the policies of the
Public Employe Relations Act, the Board
HEREBY ORDERS AND DIRECTS
that the exceptions filed to the Proposed Decision and Order in the
above-captioned matter be and the same are hereby dism issed; and that the
Proposed Decision and Order, as amended herein, be and the same is hereby
made absolute and final.

SEALED, DATED and MAILED at Harrisburg, Pennsylvania, pursuant to
Conference Call Meeting of the Pennsylvania Labor Relations Board, John Markle
Jr., Chairman, L. Dennis Martire, Member, and Edward G. Feehan, Member, this
fifteenth day of August, 2000. The Board hereby authorizes the Secretary of
the Board, pursuant to 34 Pa. Code 95.81(a), to issue and serve upon the
parties hereto the within Order.
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AFFIDAVIT OF COMPLIANCE

The Allegheny Intermediate Unit 3 hereby certifies that it has ceased
and desisted from its violation of Sections 1201(a)(1) and 1201(a)(5) of
PERA, that it has made a written offer to the Association to arbitrate the
grievance at issue in this matter, that it has posted a copy of the Final
Order and the Proposed Decision and Order as directed therein, and that it
has served a copy of this affidavit on the Association at its principal
place of business.

_______________________ ________
Signature/Date

_______________________________
Title

SWORN AND SUBSCRIBED TO before me
the day and year first aforesaid.

_________________________________
Signature of Notary

