COMMONWEALTH OF PENNSYLVANIA
Pennsylvania Labor Relations Board
FRATERNAL ORDER OF POLICE
LODGE NO. 5
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CITY OF PHILADELPHIA
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Case No. PF-C-98-46-E

FINAL ORDER
On August 31, 1999, the City of Philadelphia (City) file d timely
exceptions to the proposed decision and order (PDO) dated August 18, 1999.
In the PDO, the hearing examiner concluded that the City had committed
unfair labor practices in violation of the Pennsylvania Labor Relations Act
(PLRA) Section 6(1)(a) and (e) and Act 111 when it unilaterally issued an
“Off-Duty Police Actions” policy without prior bargaining with the
officers’ representative, the Fraternal Order of Police, Lodge No. 5 (FOP).
A brief in support of the exceptions was filed on October 6, 1999, pursuant
to an extension of time granted by the Secretary of the Labor Relations
Board (Board). The FOP filed its brief in opposition to the City’s
exceptions on October 26, 1999.
This case arises out of the City issuing its first written,
comprehensive, off-duty police actions policy on February 27, 1998. The
policy was issued through Memorandum 98-1, and outlines procedures that
officers must follow with regard to deciding whether to respond to off-duty
incidents. If an officer does respond to an incident while off-duty, the
policy outlines what course of action should be taken. (F.F. 3, PDO at 1).
To incorporate the text of the off-duty policy, the Board makes the
following:
ADDITIONAL FINDING OF FACT
16.
Philadelphia Police Department Memorandum 98-1 of February 27, 1998,
provides:
SUBJECT:
I.

OFF-DUTY POLICE ACTIONS
POLICY
A.
Officers will be aware that their safety and the
safety of others will be their paramount concern
when deciding what course of action to take when
responding to off-duty incidents. Any action taken
by an officer off-duty must be consistent with the
laws of the Commonwealth and the State and Federal
Constitutions. Police officers are reminded that
they are expected by the community to hold
themselves to a higher standard of behavior and
they should conduct themselves accordingly. All
actions are subject to Departmental policies and
procedures, including the Disciplinary Code.
B.
In most off-duty situations, the best action an
officer can take is to be a good witness and call
9-1-1.

C.

II.

Off duty officers will not take police action in
minor family or neighborhood disputes, or in minor
offenses such as disorderly conduct or traffic
violations, unless such action is necessary to
prevent bodily injury or death. In most off-duty
situations, a call to 9-1-1 should be sufficient.
D.
In situations where an officer is using intoxicants
or taking medications that have impaired his/her
physical and mental abilities, the officer will not
take action, other than calling 9-1-1 to report the
incident.
E.
An officer will not be considered acting within the
scope of his/her employment if he/she takes police
action while using intoxicants or taking
medications that have impaired his/her physical and
mental abilities.
PROCEDURES
A.
Most times, an off-duty officer lacks body armor,
may be unarmed, and usually lacks backup or
communications. In cases where the officer
observes behavior warranting police intervention,
the officer should dial 9-1-1, clearly identify
himself/herself as a police officer, and be a good
witness. When possible, a call to 9-1-1 should be
placed prior to taking any other action.
B.
Actions taken by an officer both on and off-duty
reflect upon the Police Department and the
individual officer. Any unlawful use of police
authority will not be tolerated by the Department,
and all off-duty attempts to take police action
must be consistent with the Department's
requirements of proper, lawful police behavior.
C.
When making an arrest or initiating any police
action, the officer will clearly identify
himself/herself to the parties involved, including
arriving on-duty police, by displaying
identification card and/or badge, if practical.
Upon arrival of on-duty police, the initially
involved officer will turn over responsibility
unless he/she is making an arrest. When making an
arrest or initiating police action, an officer will
prepare a 75-48 and follow all normal arrest and
investigative procedures. A street supervisor will
be notified and respond immediately to all
incidents of this nature.
D.
Upon arrival at the scene of an off-duty police
action, the street supervisor will ensure that
Departmental policies and procedures are followed.
The supervisor will assume responsibility for all
police personnel, evaluate the incident, and direct
all necessary and appropriate action be taken.
E.
When an officer who has taken police action is
suspected of being impaired, the first supervisor
on the scene will order the officer to submit to a
breathalyzer or a urinalysis examination as
provided for in Directive 55 and will arrange for
transportation. The supervisor will ensure that
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III.

IV.

the suspected officer is prohibited from using
chewing gum or tobacco until after the breathalyzer
examination is performed.
1.
Refusal of a direct order to submit to a
breathalyzer examination or urinalysis
examination will result in disciplinary
action taken against the officer.
REPORTING REQUIREMENTS
A.
For every off-duty arrest or police action, the
Operations Room Supervisor will send a computer
message to IAD (SEND/IABU). The message will
contain the officer’s name, payroll number, badge
number, DC number, defendant’s name and
circumstances of the arrest or the incident. An
additional message will be sent to the commanding
officer of the involved officer’s district/unit.
B.
The commanding officer of the involved off-duty
officer will review the off-duty arrest or police
action. A full report of the commanding officer’s
investigation, findings, recommendations, and
action will be forwarded to IAD regardless of
whether or not disciplinary action is warranted.
This will include all 75 series reports, arrest
reports, injury reports, etc. Internal Affairs
Division will track and record all off-duty arrests
or police actions and will serve as the
Department’s central review and repository unit.
Notifications of IAD does not imply wrongdoing on
the part of officers who take police action offduty. In the cases where IAD will conduct an
investigation, the involved officer’s commanding
officer will be notified that his/her report is not
necessary.
C.
An officer who makes an arrest outside the city
will contact his/her district/unit as soon as
possible. The supervisor notified will initiate
the necessary messages.
FIREARMS
A.
While sworn members are permitted to carry firearms
during non-duty hours, they are encouraged to
refrain from doing so when there is a likelihood
that they will be consuming alcoholic beverages or
medications.
B.
An off-duty officer should refrain from carrying or
storing a firearm in any circumstances where an
unnecessary risk of loss, theft or misuse could
exist. Examples would include:
• when a firearm would have to be stored at a
pool, gym, auto, premises other than the
officer’s residence, etc.
• or when participating in sporting activities.
DISCUSSION

According to the City, the policy is a codification of the informal
policies and regulations that had been in place for many years. (PDO at 3).
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Before the issuance of the policy, the City’s police department instructed
its police officers that while they were off-duty, they should not become
involved in minor incidents such as traffic violations or neighborhood
disputes. (FF 4, PDO at 1). Prior to the written policy, officers were
instructed that in most instances it was best to call 911 while off-duty.
(FF 4, PDO at 1). When officers did engage in off-duty police action, they
were guided by all of the police department’s regulations and the
disciplinary code. (PDO at 4). The City argues that the written policy
does not change any of these prior policies or regulations, and that it was
developed for two reasons: to promote officer and public safety, and to
better defend lawsuits involving off-duty police action. When the FOP
received the final draft of the policy, its president, Richard Costello
wrote a letter to William Grab, the City’s Director of Labor Relations
expressing the FOP’s concerns about the off-duty policy. In the letter,
Mr. Costello requested explanations, definitions and clarifications, and
posed a hypothetical situation in which discipline could result under the
policy. However, he did not infer, and the Board finds no indication that
the same discipline would not result under the unwritten policy. Mr.
Costello’s letter was written four days prior to the implementation of the
policy, and was not answered by the City. (FF 14-15, PDO at 3; FOP Ex. 2).
The City contends that putting the off-duty policy into writing did
not constitute a change in the terms and conditions of employment of the
bargaining unit members, and was therefore not bargainable. Conversely,
the hearing examiner determined that the codification of an existing
practice per se constitutes a change in working conditions in and of
itself. City of Pittsburgh, 22 PPER ¶ 22080 (Final Order, 1991)(citing
Abington Transportation Assoc. v. Commonwealth, PLRB , 570 A.2d 108 (Pa.
Cmwlth. 1990)). From this determination, the hearing examiner concluded
that the policy was bargainable.

The City contends that the hearing examiner’s reliance on City of
Pittsburgh and Abington Transportation Assoc. , supra to conclude that the
written off-duty policy constitutes a change in working conditions is
misplaced. The Board finds full support for the examiner’s use of these
cases, and therefore dismisses this exception. However, the hearing
examiner did not place any emphasis on the fact that in both of those
cases, the codification led to an actual change regarding a mandatory
subject of bargaining. In Abington, the Commonwealth Court upheld the
Board’s determination that the codification of work rules constituted a
change in the status quo. In that case, several of the codified rules
represented a change from the oral informal rules, and previously
permissible activities became subject to discipline. Discipline is a
mandatory subject of bargaining and the employer cannot institute new bases
for discipline without bargaining with the employe representative.
Commonwealth of Pennsylvania (Governor Dick Thornburg) , 13 PPER ¶ 13097
(Final Order, 1992)(Matters of employe discipline and disciplinary
procedures in both the public and private sector are generally regarded as
mandatory subjects of bargaining), aff’d sub nom. Conversely, in this
case, the officers are subjected to the same regulations and disciplinary
code under the new policy that existed prior to the codification. The FOP
did not meet its burden of establishing any change in the status quo. For
instance, there was no testimony that discipline under the unwritten policy
materially differed from the same under the written policy. The FOP failed
to produce any evidence that the department did not apply the disciplinary
code to off-duty police actions prior to codification.
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Similarly, in City of Pittsburgh the Board found a change in working
conditions when the City unilaterally implemented a revised, random drug
testing policy. In that case, there was a prior unwritten policy that
provided for testing only where there was reasonable suspicion of drug use.
The new, written policy authorized random testing, testing prior to
assignment to special units, and testing as part of a physical examination.
The new policy also gave the director of public safety discretion as to the
severity of the discipline imposed for a positive drug test, and the
officers’ job security depended on the results of the unilaterally
implemented testing program. The implementation of the policy was found to
constitute a change in working conditions because for the first time, the
officers were subject to random drug testing without the requirement of
reasonable suspicion. The hearing examiner did not err by analogizing
these codification cases to the facts of this case. However, this case is
fundamentally dissimilar. There is no evidence that the City changed any
term or condition of employment by codifying this off-duty police actions
policy. The Board has thoroughly reviewed the record, and finds no change
in the status quo as required by Abington. The officers remain encouraged
to refrain from taking off-duty police action; they are required to
exercise the same judgment about when to engage in off-duty police conduct;
and they are subject to the same disciplinary code for off-duty police
conduct. The record does not reflect that the written policy changed any
of the officers’ terms or conditions of employment. (N.T. 37-45; PDO at
4). The written policy does not establish any new bases for discipline,
nor does it change the procedure by which discipline is imposed. In each
of the codification cases that the hearing examiner cited, the new written
policy was different than the unwritten policy. The hearing examiner
misapprehended the holdings of these two cases by determining that
codification alone constitutes a change in working conditions. A close
review of these codification cases reveals that codification may create a
bargaining obligation, but only if it results in a real change to a
mandatory subject of bargaining. The FOP did not demonstrate any such
change in this case, nor did it establish that there were any new sources
of discipline under the written policy, and thus, the new policy was not
mandatorily bargainable.
The City excepts to the hearing examiner’s failure to separately
determine whether the subject matter of the codification (the off-duty
policy) is a mandatory subject of bargaining, independent of the
codification of the policy. After a review of the prior caselaw, the Board
agrees that such a managerial prerogative analysis is proper. A public
employer may reduce to writing its managerial policies which are not
themselves mandatory subjects of bargaining, without prior negotiation with
the union. As discussed above, a bargaining obligation arises when such
codification additionally alters matters that are mandatory subjects of
bargaining.
An issue is deemed to be a mandatory subject of bargaining under Act
111 if the issue bears a rational relationship to the employes’ duties,
City of Clairton v. PLRB , 528 A.2d 1048 (Pa. Cmwlth. 1987), but the Board
must also consider the public employer’s management objectives.
City of
Philadelphia, 727 A.2d 1187 (Pa. Cmwlth. 1999)(citing Indiana Borough, 695
A.2d 470 (Pa. Cmwlth. 1997)). For an issue to be deemed a managerial
prerogative and thus not a mandatory subject of bargaining, the managerial
policy must substantially outweigh any impact an issue will have on the
performance of the duties of the police. City of Philadelphia, supra
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(citing Township of Upper Saucon v. PLRB , 620 A.2d 71 (Pa. Cmwlth. 1991).
In its post-hearing brief, the FOP argued before the examiner that the test
articulated in Upper Saucon is improper and should be abandoned. The FOP
suggests that only the “rational relationship” to police duties aspect of
the test should be applied, without regard to managerial prerogative.
Under the FOP’s analysis, the off-duty policy bears a rational relationship
to the police officers’ duties because the officers may face the
possibility of disciplinary action for perceived violations of the policy.
(FOP, post-hearing br. at 11-12). However, the Board finds no support for
the FOP’s proposition that only the rational relationship to employes’
duties test should be applied without regard to managerial prerogative, and
will thus apply the established precedent to the facts of this case.
The Board and the courts have tended not to read the test in a way
that would give bargainable status to almost any issue, as would be the
result under the position advanced by the FOP. Rather, the courts and the
Board have construed the test in a balanced fashion to consider employe
wages, hours and working conditions and legitimate managerial prerogatives
in deciding whether an issue is bargainable. Borough of Taylor, 23 PPER ¶
23067 (Proposed Decision and Order, 1992)(citing City of Philadelphia, 588
A.2d 63 (Pa. Cmwlth. 1991); Shillington Borough, 22 PPER ¶ 22074 (Final
Order, 1991); City of Pittsburgh, 22 PPER ¶ 22080 (Final Order, 1991). In
another off-duty police case, the Commonwealth Court found that where the
off-duty use of police vehicles did not assist officers in performing their
job, it was not rationally related to the employes’ duties, and the
employer had the managerial prerogative to discontinue off-duty use without
bargaining with the union. Cheltanham Township, 312 A.2d 385 (Pa. Cmwlth.
1973).
The City presented evidence that the policy was put into writing for
safety reasons and to help the City defend itself in civil lawsuits
resulting from the off-duty actions of police officers. The police
department has had numerous instances of officers taking improper police
action while off-duty, which has resulted in “millions of dollars” in civil
liability to the City. (FF 9, PDO at 2). The City presented sufficient
evidence to support its contention that the lack of a written policy was a
major factor in the substantial civil judgments against the City. The
record supports the conclusion that the policy is a managerial prerogative.
The FOP did not prove that there was a demonstrable impact on employes.
For example, there was no officer testimony in the record indicating that
the officers lacked knowledge of the unwritten policy, and were therefore
subjected to new or unknown bases for discipline, nor was there testimony
that the unwritten policy was not enforced. The Board therefore determines
that any potential impact of the written policy on employes is
substantially outweighed by the City’s managerial interest in reducing
civil tort liability to third parties.
The City’s interests in public safety and the safety and protection
of its entire police force are also managerial concerns that outweigh any
real or perceived impact on individual officers’ terms and conditions of
employment. The City’s position is well supported by the record. Mr. Grab
testified that the City had legitimate concerns about officers drinking
alcoholic beverages and then taking police action while off-duty. (N.T. at
67). In addition to the civil liability concerns, Thomas Nestel, the
Police Department Commissioner for Administration and Training, testified
that the policy was put into writing because of officer safety concerns,
such as the absence of communication capability, back-up and body armor.
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(N.T. at 39). The Board agrees that the City has a strong managerial
concern in promoting the safety of the police force and in defining how,
when and why off-duty police officers become engaged in police action.
This widespread concern for the safety of the officers and the general
population substantially outweighs the FOP’s fear of potential discipline
of individual officers, especially where the same discipline could result
under the unwritten policy.
The Board and the Commonwealth Court engaged in a similar off-duty
police officer safety analysis in Plumstead Township, supra. In Plumstead,
the Court determined that the township impacted the safety of its police
officers when it unilaterally implemented a policy forbidding them from
driving police cars to and from work and keeping them at their homes during
off-duty hours. In that case, the officers were required to respond to
both emergency and non-emergency situations while off-duty, and therefore,
the vehicles assisted the officers in carrying out their duties safely.
Because the officers were required to take off-duty police action in
Plumstead, the use of police vehicles while off-duty was rationally related
to their duties. In that case, the policy threatened the safety of police
officers because they would be required to make arrests, respond to
emergencies, etc., without the aid of a marked police vehicle. The Court
determined that the township’s financial interests did not substantially
outweigh the impact on the officers and their safety, and were thus not
managerial prerogative. However, in this case, the off-duty policy was
implemented to promote officer safety, and the City’s managerial interests
in protecting its officers and the public substantially outweigh any impact
the policy may have on the officers.
In City of Philadelphia v. PLRB , 588 A.2d 67 (Pa. Cmwlth. 1998), the
Court determined that the City’s implementation of a first responder
program for faster and better service to citizens’ medical emergencies was
a managerial prerogative. The City’s safety concerns in providing faster
response times for medical emergencies in that case parallels the City’s
safety concerns in providing guidelines for off-duty officers engaging in
police action in this case. City of Philadelphia outlines the employer’s
obligation to bargain over the wage, hour, and working condition impact as
a result of the implementation of a program deemed to be a managerial
prerogative. For impact bargaining to occur, the Union must demand such
bargaining after there is a demonstrable impact on employe wages, hours, or
working conditions, and the employer must refuse to impact bargain in order
to sustain a PLRA Section 6(1)(a) and (e) violation. See also Commonwealth
of Pennsylvania State Police , 28 PPER ¶ 28183 (Final Order, 1997);
Womelsdorf Borough, 28 PPER ¶ 28165 (Final Order, 1997).
The hearing examiner did not make a determination regarding the
City’s obligation to bargain over the impact of the policy. The obligation
to negotiate over the impact of a unilaterally promulgated matter of
managerial prerogative arises following management’s lawful imposition of a
matter of managerial prerogative; a demonstrable wage, hour or working
condition impact regarding matters mandatorily negotiable; and a demand by
the union to negotiate those matters which is refused by the employer.
Ambridge Police Officers and Policy Unit v. Ambridge Borough , __ PPER ¶ __
(Case No. PF-C-99-73-W, Final Order, 1999). Consistent with the above
analysis, the off-duty policy was a lawfully implemented managerial
prerogative. The FOP’s hypothetical discipline scenarios do not constitute
a demonstrable wage, hour or working condition impact regarding a
mandatorily negotiable matter. The letter written by FOP president Richard
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Costello four days before the written policy was issued does not constitute
a demand for impact bargaining. The letter merely asks for clarifications,
poses hypothetical situations, and closes with “I will hold myself
available to meet with the City at reasonable times and upon reasonable
notice in an effort to reach agreement upon the terms of this policy.”
(FOP Ex. 2 at 3). This letter cannot be construed to be a demand upon the
City to bargain the impact of the policy on the police officers’ terms and
conditions of employment. The letter was written before the written policy
was even issued, and is more characteristic of a request to meet and
discuss. The City was under no obligation to meet and discuss this issue
of managerial prerogative. As such, the issuance of the written policy
cannot be construed as an employer refusal to impact bargain. Where the
impact of the imposition of a managerial decision cannot be ascertained
concerning other matters mandatorily negotiable, the unfair practice charge
is premature and must be dismissed until it can be demonstrated that there
is a wage, hour and working condition impact as a consequence of the
managerial prerogative and a subsequent employer refusal to negotiate.
City of Philadelphia, 29 PPER ¶ 29142 (Final Order, 1998)(citing APSCUF v.
PLRB, 661 A.2d 892 (Pa. Cmwlth. 1995)). Thus, the Board concludes,
contrary to the hearing examiner, that the City did not commit an unfair
labor practice when it unilaterally issued the off-duty police action
policy. Therefore, the Board will not address the City’s remaining
exceptions.
After a thorough review of the exceptions and all matters of record,
the Board shall dismiss the exceptions in part, sustain the exceptions in
part, and set aside the proposed decision and order consistent with the
above discussion.
CONCLUSIONS
That CONCLUSIONS Numbers 1 through 3 inclusive, as set forth in the
proposed decision and order, are hereby affirmed and incorporated herein by
reference and made a part hereof.
That CONCLUSION Number 4 of the proposed decision and order is hereby
vacated and set aside and the following additional conclusion is made:
5.
That the City has not committed unfair labor practices in
violation of Section 6(1)(a) or (e) of the PLRA or Act 111.
ORDER
In view of the foregoing and in order to effectuate the policies of
the Pennsylvania Labor Relations Act and Act 111, the Board
HEREBY ORDERS AND DIRECTS
that the exceptions filed to the proposed decision and order in the abovecaptioned case be and the same are hereby dismissed in part and sustained
in part, that the Order on page 5 of the proposed decision and order be and
the same is hereby vacated and set aside and
IT IS HEREBY FURTHER ORDERED AND DIRECTED
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that the charge of unfair labor practices is dismissed and the complaint
issued thereon is rescinded.
SEALED, DATED and MAILED at Harrisburg, Pennsylvania, pursuant to
Conference Call Meeting of the Pennsylvania Labor Relations Board,
John Markle Jr., Chairman, and Members L. Dennis Martire and
Edward G. Feehan, this twenty-first day of December, 1999. The Board
hereby authorizes the Secretary of the Board, pursuant to 34 Pa. Code
95.81(a), to issue and serve upon the parties hereto the within Order.
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