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Pennsylvania Labor Relations Board

INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS, LOCAL NO. 3536
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Case No. PF-C-96-204-E

FINAL ORDER
On May 13, 1999, the In ternational Association of Firefighters, Local
No. 3536 (Union) filed timely exceptions with the Pennsylvania Labor
Relations Board to the proposed decision and order (PDO) entered on
April 23, 1999. The PDO was issued after the Board entered an order on
December 16, 1997 remanding this case for further hearing on the issue of
whether Pottstown Borough (Borough) remains a joint employer of paid
firefighters who are employed by four volunteer fire companies that respond
to fire calls within the Borough. After conducting additional days of
hearing, the hearing examiner issued the PDO which found that the Borough
is no longer a joint employer of the paid firefighters. Therefore, the
hearing examiner concluded that the Borough did not have a duty to
collectively bargain and interest arbitrate with the Union on behalf of the
firefighters, and dismissed the Union’s unfair practice charge alleging
that the Borough had refused to interest arbitrate in violation of Section
6(1)(a) and (e) of the Pennsylvania Labor Relations Act (PLRA) and Act 111.
Pursuant to an extension granted by the Secretary of the Board, the Union
filed a brief in support of its exceptions on June 11, 1999. Also pursuant
to an extension granted by the Secretary, the Borough filed a response to
the Union's exceptions and brief in support on August 2, 1999.
After a thorough review of the exceptions and all matters of record,
the Board makes the following:
AMENDED AND ADDITIONAL FINDINGS OF FACT
36. That the borough fire committee developed standard operating
procedures (SOPs) which set forth the policies and procedures of the
Borough’s fire department. These operational guidelines were passed by a
majority vote of the fire committee. The Borough fire chief, company fire
chiefs and assistant company chiefs are responsible for implementing the
SOPs at the scene of a fire. The SOPs were developed to facilitate both
safety and efficiency. Section 4 of the SOPs establishes an incident
command structure which is utilized at the fire scene. The incident
command structure is the implementation of a chain of command for the
efficient and safe operation of the fire department at an emergency fire
scene. The incident command structure is implemented as soon as a fire
emergency begins and concludes when the return command is given indicating
the fire emergency is over. Pursuant to the incident command structure,
the highest ranking individual at the scene of the fire is responsible for
the direction and control of the fire scene. Accordingly, if the Borough
fire chief (Richard Lengel) is at the fire scene, he is in charge. If
Lengel is not present, then the most senior company chief is in charge. If
a company chief is not present, then an assistant company chief is in

charge. If an assistant company chief is not present, then the first paid
driver on the scene is in charge of the fire scene. The individual in
charge of the fire scene, whether it be Lengel, a company chief, an
assistant company chief, or a paid driver, is authorized to give orders to
facilitate the firefighting operations. It is expected that such orders
will be followed by all fire department personnel including volunteers.
(N.T. 129, 131, 132, 178-179, 374, 375, 514-518, 363, 802; Borough Exhibit
13, Lengel stipulation numbers 14, 15)
40. That each of the four volunteer fire companies employs three
individuals known as paid drivers (in some cases referred to as janitors)
who are responsible for maintenance of fire equipment, fire apparatus, and
the firehouse of their respective fire companies. They are also
responsible for driving fire apparatus to and from the fire scene. On
occasion, when there are insufficient volunteer firefighters at the fire
scene, the paid drivers also fight fires. (N.T. 157-161, 422)
42. That each volunteer fire company primarily utilizes volunteers
to fight fires. (N.T. 77, 204)
43. That the operations of each volunteer fire company are managed
by its own fire chief, president and governing body, who are elected by the
general membership of the fire company independently and without any
involvement of the Borough. Each volunteer fire company establishes its
own house rules independently of the other fire companies and independently
of the Borough. The fire chief of each volunteer fire company has
supervisory authority over the paid drivers and volunteers of his
respective company at the fire scene. It is the responsibility of the fire
chiefs of each individual fire company to instruct, manage, and supervise
their own volunteer firefighters and paid drivers. The wages, benefits,
hours of work, discipline and discharge, uniform entitlement, assignment of
work and manner in which it shall be performed, and all other economic and
conditional terms and conditions of employment for the paid drivers are
determined independently by each fire company. Since the passage of the
amended ordinances, the paid drivers at each of the four fire companies
have received raises of varying amounts. The Borough had no involvement in
determining the raises paid to these drivers nor did the Borough require
the paid drivers be given any raise at all. Since the passage of the
amended ordinances, the drivers’ wages have not been set pursuant to the
Borough’s collective bargaining agreement with AFSCME or any other
organized employes. (N.T. 68, 149-154, 345-347, 352, 353, 355, 387, 408,
423, 494, 495, 497, 499-503, 549, 628-31, 639, 741-743, 745, 790-793;
Borough Exhibit 26, 27, 64)
47. That each fire company has other sources of income in addition
to Borough appropriations, i.e., fund raisers, investments and rental of
the firehouse. The fire companies may utilize funds received by their own
fund raising activities in any manner they deem appropriate, which could
include using privately raised funds for personnel, maintenance and
operating expenses. (N.T. 468, 469, 547, 593, 708, 709)
48. That the Borough contributes funds to the paid drivers' pension
plan on an annual basis. The Borough is not the only source of funds
received by the plan. The Goodwill Ambulance Company contributes more
money to the plan on an annual basis (on behalf of its ambulance personnel)
than does the Borough. (N.T. 298, 318; Borough Exhibit 20)
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53. That the Borough fire chief’s customary practice at the fire
scene is to give direction to the company chiefs, who in turn direct the
volunteers and paid firefighters. However, the Borough fire chief has on
occasion given direction to paid firefighters during a fire. (N.T. 167173, 681, 817-818).

DISCUSSION
Before addressing the Union’s exceptions to the PDO, some discussion
of the background facts and law is necessary. In Sweet v. PLRB, 457 Pa.
456, 322 A.2d 362 (1974), the Pennsylvania Supreme Court held that:
"The relation of employer and employe exists when a party
has the right to select the employe, the power to discharge
him and the right to direct both the work to be done and
the manner in which such work shall be done."
Id. at 458, 322 A.2d at 365. Subsequently in Costigan v. Philadelphia
Finance Department Employees, Local 696, 462 Pa. 425, 341 A.2d 456 (1975),
the Supreme Court held that when no single entity controls all of the terms
of the employment relationship and two or more entities “exercise
independent control over important ‘conditions of the relation [which] are
such that the process of collective bargaining may appropriately be
utilized as contemplated by the Act' . . . both must be deemed employers
for purposes of the Act." Id. at 435, 341 A.2d at 461.
In a representation case several years ago, the Board applied Sweet
and Costigan to the record evidence adduced in that case and determined
that the Borough was a joint employer of the paid firefighters for the
volunteer fire companies. Matter of Employes of Pottstown Borough, 27 PPER
¶ 27043 (Final Order, 1996), aff'd, No. 389 C.D. 1996 (Pa. Cmwlth. November
25, 1996), appeal denied, 548 Pa. 620, 693 A.2d 590 (1997). However, the
Board remanded this case to the hearing examiner for reassessment of the
Borough’s status as a joint employer because it appeared that the factual
basis for that prior determination in the representation case no longer
existed. As the Board explained in its December 1997 remand order, its
prior decision in the representation case that the Borough was a joint
employer of the paid firefighters for the volunteer companies was based on
record evidence adduced in that case which indicated, inter alia: (1) that
the Borough had the authority under its fire ordinances (through its fire
chief and assistant fire chiefs) to direct the paid firefighters’
performance of duties and to discipline them for failure to follow
directions; (2) that the Borough exercised significant control over wages
and fringe benefits through line item budget allocations, which the Borough
manager had authority to adjust and did in fact adjust and which were
ultimately approved by Borough council; (3) that the Borough dealt directly
with the paid firefighters concerning whether they wanted to follow the
AFSCME contract or another contract or arrangement for purposes of wage
increases; (4) that the paid firefighters then chose the AFSCME contract
and wages were thereafter set accordingly; (5) that the Borough handled
disputes over the solvency of the pension plan directly with the paid
firefighters, provided all funding for the pension plan and had authority
to amend or discontinue the plan; (6) that a paid firefighter who had
problems obtaining medical and pension coverage was told to contact the
Borough fire chief directly and when he did so, the problem was resolved;
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(7) that the Borough exclusively funded the paid firefighters’ health
insurance plan and paid the money directly to the plan; and (8) that the
paid firefighters were required to follow the Borough’s sick leave
certification policy.
Following the remand and additional days of hearing, the hearing
examiner issued the PDO, in which he found not only that the Borough made
substantial amendments to the relevant portions of its fire ordinances,
divesting itself of authority which it previously possessed over the paid
firefighters, but also that the Borough, in practice, no longer exercises
independent control over wages, hours or working conditions for the paid
firefighters. The hearing examiner determined that the Borough’s
relationship to the paid firefighters of the volunteer companies is now
similar to the relationship between Lower Merion Township and the employes
of the volunteer fire companies in International Association of
Firefighters, Local 2844 v. PLRB (Lower Merion Township), 95 Pa.
Commonwealth Ct. 93, 504 A.2d 422 (1986), in which the Board held that the
Township was not a joint employer of the firefighters employed by the
volunteer companies and was affirmed on appeal. The hearing examiner
summarized the record evidence in this case as follows:
“This case presents facts starkly similar to those of
[Lower Merion Township]. Here, the individual volunteer
fire companies determine wages, hours, schedules,
vacations, fringe benefits, and other terms and conditions
of employment for their paid drivers. The Borough here has
no control, indeed no involvement at all, in the hiring,
firing or discipline of the paid drivers. Those decisions
are exclusively within the purview of the individual fire
company. Moreover, the operations, policy and procedure of
the Borough’s fire department is organized by a majority
vote of the fire committee, comprised of three voting
members of each of the four fire companies. Each fire
company chooses its own fire committee representatives by
election. The Borough’s fire chief is a non-voting member
of that committee. Here, the paid drivers are not part of
the Borough’s health insurance plan and the individual fire
companies each provide workers compensation insurance to
their own members.
* * *
The Borough has no control over wages and benefits which are
set by each of the volunteer fire companies. . . Likewise,
the paid drivers’ fringe benefits are determined at the
volunteer fire company level. . . The record also shows
that the Borough had no input into the paid drivers health
insurance plan. All paid drivers, as a group, voted on
which health plans to which they will subscribe. Their
coverage is separate and distinct from the Borough’s plan
. . . The Borough has no input into whether the individual
companies supply health insurance, nor has any requirements
for what levels of coverage are supplied. While the
Borough does fund the insurance plan for the companies,
that alone is insufficient to establish the Borough as a
joint employer of the paid drivers. . . .
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Additionally, the Borough’s contribution of lump sum
monthly payments to each fire company does not, in and of
itself, establish the Borough as a joint employer of the
paid drivers. [Lower Merion Township], supra, Local 1400
v. Nacrelli, supra. The Borough does not review individual
fire company budgets on a line item basis and fire
companies have nearly total discretion in how they allocate
the funds received.
The current role of the Borough’s fire chief is only to
direct firefighters at the fire scene. If the Borough’s
fire chief does not attend an individual fire, the next
senior assistant chief takes on that responsibility. The
Borough’s fire chief has no authority to discipline paid
drivers, levy fines against individual fire companies, or
hire or fire paid drivers. The Borough’s fire chief can
merely call inappropriate actions by paid drivers to the
attention of the respective company fire chief. Whatever
action the company fire chief decides to take, or not take,
is a decision irreviewable by the Borough’s fire chief.
The fact that the Borough’s fire chief here can directly
order individual paid drivers to perform certain tasks at
the fire scene is not materially different from the
circumstances described in [ Lower Merion Township ], supra,
where the fire superintendent had authority to order
volunteer fire company chiefs to have their respective
firefighters perform specific tasks at the fire scene.
As was the case in [Lower Merion Township], supra, the
volunteer fire companies in this case receive monies from
other than the Borough. . . . All the Borough does is
allocate blocks of money to each fire company. That mere
allocation of funds does not establish the Borough as a
joint employer of the paid drivers. . . .”
(PDO at 8-10). Thus, nearly every factor upon which the Board relied in
holding in the prior representation case that the Borough was a joint
employer is no longer present. The hearing examiner therefore concluded
that the Borough is no longer a joint employer of the volunteer companies’
paid firefighters.
The Union initially excepts to findings of fact 9, 14, 15, 36, 38,
40, 42, 43, 45, 47, 48 and 51 in the PDO. Upon review of the record, we
find that several of these findings require minor clarifying amendments as
indicated above. The other findings to which the Union excepts are
supported by substantial evidence and therefore will not be disturbed.
Notably, the minor clarifying amendments which we have made to several
findings do not alter the facts discussed in the above-quoted portion of
the PDO nor warrant a different result than was reached by the hearing
examiner.
The Union also excepts to the hearing examiner's conclusion that the
Borough is no longer a joint employer of the volunteer companies’ paid
firefighters. The Union contends that the Borough is a joint employer of
the paid firefighters because the Borough fire chief has at times issued
direct orders to these individuals at the fire scene. However, we agree
with the hearing examiner that this fact alone does not warrant a different
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result than was reached in Lower Merion Township, where the Township’s fire
chief directed the work of the volunteer fire companies through the
company chiefs. The role of the Borough’s fire chief, like the Township’s
fire chief in Lower Merion Township, is to coordinate the firefighting
activities of the various volunteer companies. Merely because the Borough
fire chief on occasion during a fire has issued direction to individual
members of volunteer companies (whom he has not hired and has no authority
to discipline or discharge for failure to follow his direction) does not
establish an employer-employe relationship. On similar facts in Steffy v.
City of Reading, 353 Pa. 539, 46 A.2d 182 (1946), the Pennsylvania Supreme
Court stated:
“[I]t is clear that plaintiff [a paid driver of a volunteer
fire company] was never in fact an employe of the City of
Reading. He was not appointed by the City Council; his
position was not established by any councilmanic ordinance;
he was not paid by the city nor discharged by it. . . It is
true that there are fourteen volunteer companies. . . which
are recognized by the City of Reading as constituting its
fire department; it is also true that the city owns and
keeps in repair all the fire apparatus, that it owns or
leases all the fire stations, and that it makes annual
appropriations to the volunteer companies by way of
gratuities to cover their expenses of operation including
the payment of their salaried employes. But none of these
facts establishes a relationship of employer and employes
between the city and the paid drivers of the volunteer
companies. The members and employes of such companies are
not subject to the control of any city official except that
when an actual fire occurs they must, of course, obey the
directions of the Fire Chief; even if they fail in that
respect, however, they can be discharged only by the
trustees of the company to which they belong or by which
they are employed. The companies are supervised and
managed, not by the city, but by their own trustees. . . .”
46 A.2d at 183. Similarly here we find that merely because the Borough
fire chief may occasionally issue orders to volunteer fire companies’ paid
firefighters in coordinating firefighting efforts at the fire scene does
not evidence an employer-employe relationship. As in City of Reading and
Lower Merion Township, the Borough does not appoint the paid firefighters
of the volunteer companies, and lacks authority to discipline or discharge
them for failure to follow direction. Rather, such indicia of employer
status are possessed only by the volunteer fire companies, which
accordingly must be deemed the sole employers of the paid firefighters.
The Union further argues that the Borough is a joint employer of the
paid firefighters because “Borough monies fund the paid fire fighters’
wages, fringe benefits, pensions, and health care” and “the Borough and the
paid fire fighters continue to deal directly regarding pensions and health
care” (exceptions at 3). The Union contends that its position is supported
by Costigan, supra, in which the Supreme Court’s “sole basis for holding
that the City of Philadelphia was a joint employer was that employees at
the Register of Wills were enrolled in City health and pension plans and
that the City paid most of the employees compensation” (brief in support of
exceptions at 15).
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However, this case is clearly distinguished from Costigan because the
paid firefighters are not enrolled in health care or pension plans which
the Borough provides for its employes. Rather, the Borough’s only
connection to the paid firefighters’ health and pension benefits is that it
provides the funds which are utilized for these benefits. In Costigan, the
Supreme Court was careful to point out that a governmental entity’s mere
provision of funding which is utilized for compensation of employes does
not necessarily demonstrate that the governmental entity is an employer of
the employes at issue. 341 A.2d at 461-62. Accord Local 1400, Chester
City Fire Fighters Association v. Nacrelli, 30 Pa. Commonwealth Ct. 242,
373 A.2d 472 (1977)(paid drivers for volunteer fire companies are not
employes of the city even though city makes lump sum appropriations which
are used to pay drivers’ salaries). See also Columbia/Snyder/Montour/Union
Mental Health/Mental Retardation Program v. PLRB, 34 Pa. Commonwealth Ct.
254, 383 A.2d 546 (1978).
Thus, the Borough’s mere provision of funds which are utilized for
the paid firefighters’ wages and benefits does not make it a joint employer
of these employes. Id. Furthermore, consistent with City of Reading,
supra, we find that the Borough’s provision of funding to the volunteer
fire companies, even when considered together with the Borough fire chief’s
occasional issuance of direction to individual firefighters in coordinating
the firefighting efforts at the fire scene, does not demonstrate that the
Borough is a joint employer of the volunteer companies’ paid firefighters.
An additional argument advanced b y the Union is that the Borough’s
amended fire ordinances should be given no weight or effect because “the
Borough enacted its amended ordinances merely as a guise to avoid [its]
obligation to bargain and interest arbitrate with [the Union]” (exceptions
at 3). However, the Board addressed this issue in its December 1997 remand
order and determined that “[b]ecause no charge of unfair labor practices in
violation of Section 6(1)(c) [of the PLRA] was alleged, the Borough’s
motive in amending its ordinances is not relevant here” (remand order at
5). In other words, because the Union did not timely charge the Borough
with retaliation for the paid firefighters’ organizing efforts, any such
claim is now waived. Furthermore, the record indicates not only that the
Borough amended its fire ordinances, but also that in practice the Borough
no longer exercises sufficient control over wages, hours or working
conditions to be classified as a joint employer of the volunteer companies’
paid firefighters.
After a thorough review of the exceptions and all matters of record,
the Board shall sustain the exceptions in part, dismiss the exceptions in
part and make the Proposed Decision and Order, as amended herein, final.
ORDER
In view of the foregoing and in order to effe ctuate the policies of
the PLRA and Act 111, the Board
HEREBY ORDERS AND DIRECTS
that the exceptions filed to the proposed decision and order in the abovecaptioned matter be and the same are hereby sustained in part and dismissed
in part, and the proposed decision and order, as amended herein, is hereby
made absolute and final.
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SIGNED, SEALED, DATED and MAILED this twenty-second day of September,
1999.
PENNSYLVANIA LABOR RELATIONS BOARD

__________________________________
JOHN MARKLE JR., CHAIRMAN

__________________________________
L. DENNIS MARTIRE, MEMBER

__________________________________
EDWARD G. FEEHAN, MEMBER
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