COMMONVWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

IN THE MATTER OF THE EMPLOYES OF
Case No. PERA-R-97-685-E

PENNSYLVANI A STATE UNI VERSI TY

FI NAL ORDER

On July 2, 1998, the Berks/Lehigh College Faculty Association
(Association) filed tinmely exceptions to a proposed order of dismssal issued on
June 29, 1998, by a hearing exam ner of the Pennsylvania Labor Rel ations Board
(Board) in which the hearing exam ner dism ssed the petition for representation
filed by the Association seeking to represent a group of faculty menbers
enpl oyed by Pennsylvania State University (University) at the Berks/Lehigh
Val |l ey Col |l ege, one of eighteen colleges at 23 geographic |ocations that
conprise Pennsylvania State University. On July 21, 1998, the University filed
its response to the Association s exceptions.

In the proposed order of dismssal the hearing exam ner referenced his
previ ous deci sion and order issued on June 5, 1998, in which the hearing
exam ner determned that the petitioned for unit, limted to the faculty at the
Uni versity's Beaver Valley location was inappropriate in that the faculty
menbers at that |ocation shared an identifiable community of interest with the
faculty at the University's various other canpuses, and afforded the Association
twenty days to either amend the petition to set forth an appropriate bargaining
unit or request wthdrawal of the petition. Wen the Association failed to
ei ther anend or request withdrawal of its petition, the hearing exam ner issued
t he proposed order of dism ssal

In its exceptions the Association contends that the hearing exam ner erred
in (1) placing undue enphasis on the fact that the faculty nmenbers at al
Uni versity locations performthe same basic job function, (2) making various
findings of fact that the Association contends are not supported by the record,
(3) failing to make various findings of fact, and (4) concluding that the unit
petitioned for is inappropriate.

Wth respect to the Association’s challenge to t he findings of fact nade
by the hearing exam ner, the Board has thoroughly reviewed the record and
concl udes that findings made by the hearing exam ner are supported by
substantial evidence on the record and accurately reflect the underlying facts
necessary to decide this case. The hearing examiner's failure to find the facts
proffered by the Association also was not error. |In Page's Department Store v.
Vel ardi, 464 Pa. 276, 346 A 2d 556 (1975), our Supreme Court stated as follows
regarding a claimthat the fact finder erred in failing to make findi ngs
i nconsistent with the facts as actually found:

VWhen the fact finder in an admnistrative proceeding is required
to set forth its findings in an adjudication, hat adjudication
must include all findings necessary to resolve the issues raised
by the evidence which are rel evant to a deci sion



464 Pa. at 287, 346 A 2d at 461. See also Birriel v. Wrknmen' s Conpensation
Appeal Board, 435 A 2d 292 (Pa. Cnwth. 1981). The proffered findings of fact
that the Association alleges to be erroneously omtted fromthe hearing

exam ner's decision concentrate in | arge neasure upon the alleged autonomny over
wages, hours and working conditions exercised by the adm nistration at the

Ber ks/ Lei gh Vall ey College of the University over various wages, hours and
wor ki ng conditions of the faculty at the Berks/Lehigh Valley College. Although
such autonomy may be evidence not in the record, the hearing exam ner was not
required to make individual findings of fact on all of the various issues o

aut onommy exercised by the administrators at Berks/Lehigh Valley College. It
shoul d be renmenbered that the adm nistrators at Berks/Lehigh Valley Coll ege are,
i ke the deans of the various colleges that conprise the University,
representatives of the managenment of the University.

The hearing exam ner correctly concluded that the petitioned for
bargaining unit limted to the faculty at Berks/Lehigh Valley College is not an
appropriate unit. The question presented in this case is whether the petitioned
for enpl oyes denonstrate a community of interest separate and apart fromthe
remai ning faculty of the University. Section 604(1) of PERA directs the Board
in making unit determinations to take into consideration that public enpl oyes
must have an identifiable community of interest and also directs the Board to
consider the effects of overfragnentization of bargaining unit. 43 P.S. §
1101.604(1). |In construing this section of the Act, the courts have concl uded
that differences may exist in wages, hours and working conditions w thout
destroying the identifiable community of interest anmobng various enpl oyes.

Washi ngt on Townshi p Muni ci pal Authority v. PLRB, 569 A 2d 402 (Pa. Cm th.
1990), pet. for allowance of appeal denied, 525 Pa. 652, 581 A 2d 577 (1990),
and that "the units nust be as few as practically can be." Wstern Psychiatric
Institute and Ainic v. PLRB, 330 A 2d 257 (Pa. Cmdth. 1974), pet. for

al  onance of appeal denied, February 28, 1975.

In order to avoid the effects of overfragnentization the Board has adopted
a broad- based bargaining unit policy in which the Board will certify the
broadest unit possible while still observing the statutory community of interest
requirement. See Pittsburgh Board of Education, 24 PPER T 24170 (Final Order
1993). In Bucks County (Public Defenders Ofice), 13 PPER § 13109 (Fi nal Oder,
1981), aff’d sub nom District 65 United Autoworkers v. PLRB, 15 PPER T 15062
(Court of Common Pl eas of Bucks County, 1984), the Board determined that it
woul d certify a more narrow unit only upon a showi ng by conplete and substantia
evidence that an identifiable conmmunity of interest is |acking between the
petitioned for enployes and ot her enployes of the enployer with whomthe
petitioned for enployes may share a comunity of interest.

In determ ning whether an identifiable community of interest exists, the
Board takes into consideration a variety of factors including the enpl oyes
skills, their duties, areas of work, working conditions, interchange of enpl oye,
supervi si on, grievance procedure, ours of work, trade requirenents, pay scal es
and enpl oye desires. Allegheny General Hospital v. PLRB, 322 A 2d 793 (Pa.
Cmth. 1974). 1In this case, the hearing exam ner determ ned that an
identifiable community of interest exists amobng the petitioned for faculty at
Ber ks/ Lehigh Valley College and the faculty at the various other |ocations of
the University based upon the fact that all faculty of the University engage in
teachi ng research and public service and are covered by a wide variety of
Uni versity policies including ones dealing with tenure, |eave of absence, fringe
benefits, pronotions, educational privilege, grants and aids for dependents,
academ c freedom noving expenses, private consulting practices, and conflicts
of interest. Al University faculty are al so covered by worker's conpensation




i nsurance and are covered under the State Enpl oyees Retirenment System The
heari ng exam ner's conclusion that an identifiable comunity of interest exists
between the faculty at the Berks/Lehigh Valley College and the other faculty
menbers of the University is fully supported by the record and the established
case |l aw i nvol ving what constitutes an appropriate unit under the Act.

The Association’s reliance on APSCUF v. PLRB, 383 A 2d 243 (Pa. Cm th.
1978) is inapposite. |In that case the Board rejected a request to include in
the sanme bargaining unit faculty and non-faculty University adm nistrators. The
Conmonweal th Court affirmed based upon the long list of factors differentiating
faculty and non-faculty University adm nistrators. Just as those factors
differentiated the enployes at issue in APSCUF, the sanme factors are present in
this case and support the hearing exam ner's determination hat the faculty at
Ber ks/ Lehi gh Valley Coll ege shares an identifiable comunity of interest with
the remai ning faculty of the University. Not only do all enployes share their
prerogatives of the faculty status system but the petitioned for enployes job
functions are not nmerely simlar, but are identical with the remaining faculty
of the University coupled with the additional factors cited by the hearing
exam ner that these two groups of faculty share, an identifiable comunity of
interest clearly exists anmong all of the faculty of the University.

The Association’s further reliance on Fraternal Oder of Police v. PLRB
695 A .2d 926 (Pa. Cm th. 1997), aff'd, Pa. , A 2d (1999),
pet. for reconsideration pending, is also msplaced. In that case, the
Conmonweal th Court essentially concluded that enployes in tw different job
classifications did not share an identifiable community of interest because the
enpl oyes performed different job functions. 1In this case the enployes at issue
performexactly the same job functions as the remaining faculty of the
Uni versity. The Association cites no case in which the Board has separated into
separate bargai ning units enpl oyes hol ding the sane job classification for the
same enployer. The Association’s further reliance on Comunity Col |l ege of
Phi | adel phia, 10 PPER § 10020 (Order and Notice of Pre-El ection Conference,
1978), aff'd, 10 PPER T 10123 (Final Order, 1978), aff'd, Community Col | ege of
Phi | adel phia v. PLRB, 496 Pa. 415, 437 A 2d 942 (1981) is also in apposite. In
that case the Board certified a separate unit of part-time instructors and
visiting lecturers in light of the fact that the Board had previously certified
a separate unit of full-tine faculty nmenbers of the community college. The
Board noted that the significance differences between the part-tinme instructors
and visiting lecturers and the full-tine faculty and specifically noted that the
enpl oyer in that case had historically treated the two groups as separate and
apart. The factors relied upon included differences in conpensation the |ack of
participation by the part-tinme faculty in the University governance, the
unavailability of tenure for part-tine faculty and differences in working
conditions. In this case the Association cannot cite significant differences
between the faculty at Berks/Lehigh Valley College and the University's other
faculty so as to justify a separation of the two groups of enployes into
separate bargaining units. Accordingly, the hearing exam ner appropriately
concl uded that the petitioned for unit limted to the faculty at Berks/Lehigh
Val |l ey Col |l ege was inappropriate under the statute and correctly disnissed the
Association’s petition for representation

After a thorough review of the exceptions and all matters of record, the
Board shall disnmiss the exceptions filed by the Association and make the
Proposed Order of Dismissal final.

ORDER



In view of the foregoing and in order to effectuate the policies of the
Publ i c Enpl oye Rel ations Act, the Board

HEREBY ORDERS AND DI RECTS
that the exceptions filed to the proposed order of dismssal in the above-
captioned matter be and the same are hereby dism ssed and the proposed order of

di smi ssal be and the sane is hereby made absol ute and fi nal

SI GNED, SEALED, DATED and MAI LED this twenty-second day of Septenber
1999.

PENNSYLVANI A LABCR RELATI ONS BOARD

JOHN MARKLE JR, CHAI RVAN

L. DENNIS MARTI RE, MEMBER

EDWARD G FEEHAN, MEMBER



