COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

NEW BRI TAI N TOANNSHI P POLI CE BENEVOLENT
ASSOCI ATI ON

v. : Case No. PF-C 00-124-E

NEW BRI TAI N TOANSHI P

FI NAL ORDER

On January 8, 2002, New Britain Township (Township) filed tinely
exceptions and a supporting brief with the Pennsyl vania Labor Rel ations
Board (Board) to the Proposed Decision and Order (PDO, dated Decenber
19, 2001. 1In the PDO, the Hearing Exami ner concluded that the Township
engaged in unfair |abor practices in violation of Section 6(1)(a) and
(e) of the Pennsylvania Labor Relations Act (PLRA) and Act 111 by
unilaterally appointing a hearing exam ner to adjudicate clains under
the Heart and Lung Act.! On January 24, 2002, the New Britain Township
Pol i ce Benevol ent Association (Union) filed its brief in response to
the Townshi p’s exceptions. After a thorough review of the exceptions,
briefs and the record, the Board nekes the foll ow ng:

AMENDED FI NDI NGS OF FACT

4. The parties stipulated and agreed that in response to Stine’'s
request, the Townshi p Board of Supervisors passed a resol ution
(Resol ution No. 2000-30) on August 14, 2000, appointing WIlIlan Franklyn
Joseph, Esquire, as the Township's Heart and Lung hearing exam ner
The Townshi p had never previously appointed a Heart and Lung hearing
exam ner because Heart and Lung Act hearings had never been previously
held in the Township. Stine resolved all disputes with the Township in
an enpl oynent rel ease and workers’ conpensati on conprom se and rel ease
settl enent statenent. Based upon that settlement, Stine withdrew his
request for a Heart and Lung Act hearing. (Stipulations 2 and 3).

6. The parties stipulated and agreed that the collective
bar gai ni ng agreenent contains Article Xl I, paragraph 3, which states as
fol |l ows:

Disabilities caused by occupation injuries will be handled in

accordance with the Pennsylvania Worknen’s Conpensati on

Law and the Heart and Lung Act, when appropriate. The officer
must report any work-related injury to the Township O fice
within 24 hours of the injury. The Township shal

continue to pay any officer injured in the line of duty, al
pay as required by state law during the termof the tenporary
disability, and as defined within the Heart and Lung Act, with
the enpl oyee turning over to the Township any Wirkers
Conpensati on paynments received by the Oficer.

1 Act of June 28, 1935, P.L. No. 477, as anended, 53 P.S. 8§ 637-638.



(Exhibit B; Stipulation T 8).
DI SCUSSI ON

The parties stipulated to the following facts. On March 30,
1999, Joseph Stine, chief of police for the Township, was injured in a
wor k-rel ated motor vehicle accident. Consequently, the Township paid
Heart and Lung Benefits to Chief Stine at various intervals. These
benefits were suspended when Chief Stine returned to nodified duty at
full salary on May 22, 2000. Chief Stine signed an agreenent
suspendi ng his Heart and Lung benefits when he returned to work. Chief
Stine thereafter alleged that his nmedical condition again deteriorated.
Accordi ngly, he claimed that he was no | onger able to performhis
nodi fi ed duty assignnment, and he requested reinstatement of his Heart
and Lung benefits. The Township denied Chief Stine's request based
upon a nedical report opining that he could return to his full duties
as police chief.

On July 17, 2000, Chief Stine requested a Heart and Lung Act
hearing to determ ne whether he was entitled to a reinstatenment of
Heart and Lung Act benefits. The collective bargaining agreenent (CBA)
provides that “[d]isabilities caused by occupation injuries will be
handl ed i n accordance with the Pennsyl vania Worknen’s Conpensati on Law
and the Heart and Lung Act, when appropriate.” (F.F. 6; Exhibit B
Stipulation 1 8). |In response to Stine’'s request, the Townshi p Board
of Supervisors passed a resolution (Resolution No. 2000-30) on August
14, 2000, appointing WIllan Franklyn Joseph, Esquire, as the Township’'s
Heart and Lung hearing exam ner. The Townshi p had never previously
appoi nted a Heart and Lung hearing exam ner because Heart and Lung Act
heari ngs had never been previously held in the Township. Chief Stine
resol ved all disputes with the Township in an enploynent rel ease and
wor kers’ conpensati on conpromi se and rel ease settlenent statenent.
Based upon that settlenment, Chief Stine withdrew his request for a
Heart and Lung Act hearing. The resolution appointing WIllan Joseph as
the Townshi p’s Heart and Lung hearing exanminer remains in effect and,
shoul d there be any future requests for Heart and Lung Act hearings,
the Township will use M. Joseph as the Heart and Lung hearing
exam ner.

In its exceptions, the Township objects to Findings of Fact Nos.
4 and 6, which contain typographical errors, which are sustained as
reflected in the anended findi ngs of fact above.

The remai nder of the Townshi p’s exceptions object to the Hearing
Exam ner’s anal ysis and concl usions that the unilateral designation of
a hearing exanm ner to adjudicate entitlenments to Heart and Lung
benefits on behalf of the Township, is a mandatory subject of
bargai ni ng and that the Township committed an unfair | abor practice by
such acti on.

The Townshi p argues that its appointnent of a hearing examiner to
adj udi cate Heart and Lung benefits on behalf of the Township, where a
Heart and Lung hearing involving a Townshi p enpl oye had never been
hel d, is not a nandatory subject of bargaining and alternatively, does
not constitute the requisite change in terns and conditions of
enploynment. If a matter constitutes a mandatory subject of bargaining,
a public enployer may not act unilaterally regarding that subject under



Act 111. Plunstead Township v. PLRB, 713 A .2d 730 (Pa. CmM th. 1998).
Section 1 of Act 111 establishes a list of subjects that are
mandatorily negoti abl e and provides that public enployers have a duty
to bargain with their police personnel “concerning the ternms and
conditions of their enploynent, including conpensation, hours, working
conditions, retirenent, pensions and other benefits.” 43 P.S. § 217.1.
The unil ateral action at issue in this case does not involve one of the
expressly bargainable itens listed in Section 1 of Act 111. The Board,
therefore, nmust apply the “rational relationship test to deternine

whet her the appoi ntnment of a hearing exam ner to adjudicate an

enpl oye’s entitlenent to Heart and Lung benefits constitutes a

mandat ory subj ect of bargaining. Plunstead, supra; |ndiana Borough v.
PLRB, 695 A.2d 470 (Pa. CmM th. (1997); Townshi p of Upper Saucon v.
PLRB, 620 A.2d 71 (Pa. CmMth. 1993). Accordingly, “under Act 111, a
matter is deened a mandatory subject of bargaining if it bears a

rational relationship to the enployees’ duties.” Plunstead, 713 A 2d
at 733. However, not all subjects that are rationally related to
enpl oyes’ duties constitute nandatory subjects of bargaining. 1d. at

735. A matter that may be considered essential for the proper and

ef ficient functioning or adm nistration of the public enployer may be
manageri al prerogative and thus not bargainable. 1d.; Frackville

Bor ough Police Departnent v. Frackville Borough, 28 PPER § 28095 (Fina
Order, 1997). However, “[f]or an issue to be deened a nanageria
prerogative and, thus, not a mandatory subject of bargaining, a
manageri al policy concern nust substantially outweigh any inpact an
issue will have on the enployees.” |1d. (citing Indiana Borough v.
PLRB, 695 A.2d 470 (Pa. CmM th. 1997)).

In AFSCME District Council 88, Local 2549 v. Northanpton County,
25 PPER 1 25100 (Final Order, 1994), the Board stated that, under the
Publ i c Enpl oye Rel ations Act (PERA) and the PLRA and Act 111, a public
enpl oyer could not unilaterally adopt the five-physician rule permtted
under the Pennsylvani a Wrkers’ Conpensation Act (PWCA).? In that
case, the Board stated that the fact that the PWCA ““grants the
di scretion to the enpl oyer to designate a panel of physicians for
wor kers’ conpensati on purposes does not exclude the possibility that
the decision to exercise that discretion is influenced by the
col l ective bargaining process.’”” Northanpton, 25 PPER at 257 (quoting
Whodl and Hills Sch. Dist., 22 PPER f 22062 (Final Order, 1992)).
Simlarly, in County of Delaware v. PLRB, 735 A . 2d 131 (Pa. CmmM th.
1999), the enployer changed its workers' conpensation policy from
requiring enployes to choose an enpl oyer panel physician froma list of
five and treat for thirty days to requiring enployes to choose froma
list of six and treat for ninety days in conformty with the 1996
anmendnents to the PWCA. The enployer in County of Del aware argued that
the length of treatment with an enployer’s panel physician was
di scretionary and therefore not a nmandatory subject of bargaining. In
reversing the court of common pleas and reinstating the Board's fina
order, the Commonweal th Court disagreed with the County and approved
the hearing exam ner’'s determination that the length of tine required
to treat with panel physicians to obtain workers’ conpensation benefits
has a significant determ native inpact on enploye’s nedical status and
heal th benefits, both of which have been previously deternined to
out wei gh any unil ateral action by enployers and constitute a nmandatory

2 Act of June 2, 1915, P.L. 736, as amended, 77 P.S. 8§ 1-1041.4; 2501-
2626.



subj ect of bargaining. 1d. The Court further held that statutory
provisions in Section 450(a) of the PWCA, 77 P.S. § 1000.6, do not
enpower the enployer to refuse to bargain altogether regarding the
length of treatnent tine with a panel physician. 1d.

The sane section of the PWCA al so provides that an enployer and a
uni on may bargain the use of inpartial physicians. Under the County of
Del aware rationale, the appointnment of the individual physicians, who
will be directly determining enployes’ entitlenent to inportant nedica
benefits already determ ned to constitute a nmandatory subject of
bar gai ning, also significantly inpacts enployes’ ternms and conditions
of enploynent thereby constituting a negotiable subject under the PLRA
and Act 111. Section 450(a) of the PWCA, 77 P.S. § 1000. 6,
cont enpl at es bargai ni ng the appoi ntment and use of inpartial physicians
as it does with the use of the physician panel systemas a whole.

Conversely, in Frackville Borough, supra, the Board held that an
enpl oyer could unilaterally change pension fund nmanagers because even
if that choice results in the fund perform ng poorly, the enployer
remai ns statutorily responsible for providing enployes’ with their
benefits. In other words, the choice of fund manager or the
performance of the pension fund cannot affect the benefits received by
enpl oyes because the enployer is statutorily designated as the
fiduciary for the fund and is required to make up any | osses or
di fferences. Therefore, choice of fund nmanager constituted a
manageri al prerogative. However, Frackville is distinguishable from
this case and the physician panel cases. The choice of pension fund
manager in Frackville constituted a managerial prerogative precisely
because the fund nanager could not affect the pension benefits received
by the enployes whereas the enployers’ panel of physicians in County of
Del aware, supra; Northanpton, supra; Wodland Hills, supra; and
M ddl et owmn Townshi p, 24 PPER Y 24167 (Final Order, 1993), like the
Townshi p’ s adj udi cati on of Heart and Lung Act benefits here, directly
deternines enployes’ entitlenent to health and nedical benefits
resulting fromwork-related injuries.

Al so, unlike Frackville, the Township’'s appointnment of its own
heari ng exam ner to determ ne benefit eligibility is not severable from
the availability of the substantive benefits. An injured enpl oye does
not have the right to receive bargained for benefits until his
entitlenent is determned. |If an enployer could unilaterally decide
who receives benefits, it could render nugatory previously bargai ned
for benefits. Accordingly, the choice of forumfor deciding
eligibility has equal inpact on enployes’ as the substantive benefits,
where the forumis the vehicle for conveying those benefits to the
enpl oyes. The Heart and Lung Act does not statutorily designate a
forumto adjudicate entitlenents to Heart and Lung benefits or provide
a mechanismto determine a forum? Sidlow v. Township of Nether

3 Section 1 of the Heart and Lung Act provides, in relevant part, as
fol |l ows:

Any . . . policeman, fireman or park guard of any county, city,
bor ough, town or township, who is injured in the perfornmance of
his duties . . . and by reason thereof is tenporarily

i ncapacitated fromperfornmng his duties, shall be paid by .
the county, township or nmunicipality, by which he is enployed,



Provi dence, 621 A 2d 1105, 1107 (Pa. CmM th. 1993) (stating that the
Heart and Lung Act “did not establish or identify any forumto

adj udi cate the question of what tribunal has the authority to grant or
term nate Heart and Lung Act benefits.”). Accordi ngly, the Sidl ow
Court recognized that it has sanctioned the use of several different
fora “as having jurisdiction over Heart and Lung Act matters dependi ng
upon the identity of the enployer.” 1d. Consequently, the Sidlow
Court held that, unless the parties expressly agree to vest
jurisdiction to adjudicate Heart and Lung clains in an arbitrator or
ot her adjudicative body, the public enployer is vested with
jurisdiction to adjudicate the entitlenent to Heart and Lung Act
benefits pursuant to the Local Agency Law, * where the public enployer is
a local governnment body meking the decision to deny benefits. 1d. at
1108.

In City of Pittsburgh v. Kisner, 746 A 2d 661 (Pa. CmMth. 2000),
the Court stated that the claimant properly brought her Heart and Lung
entitlement claim before an arbitrator, 1d. at 663 n.2, although the
jurisdiction of the arbitrator to adjudicate the claimnt’s entitlenent
to Heart and Lung benefits was not at issue. Also, in Kisner, the
jurisdiction of this Board was not invoked to determ ne whether the
choice of forumwas a mandatory subject of bargaining. However, the
Ki sner Court recogni zed that jurisdiction can be vested in an
arbitrator. Accordingly, the Conmonwealth Court has held that the
parties can indeed agree to vest jurisdiction in an arbitrator and that
state | aw does not mandate that jurisdiction lie only with the Township
or prohibit jurisdiction in another forum Therefore, as in the
physi ci an panel cases under the PWCA, where the enployers’

di scretionary authority to require enployes to treat with their
physi ci an panels for a certain period of tinme does not relieve the
enpl oyer of its statutory duty to bargain those issues with the

excl usive bargaining representative of its enployes, Sidlow and Ki sner
support the conclusion that the Township here is not relieved of its
bar gai ni ng obligation nmerely because the case | aw hol ds that
jurisdiction initially lies with the Township in the absence of an
agreenent to the contrary. Fundanmentally, none of the rel evant
statutes or case law prohibits the Township from bargaining with the
Uni on.

Upper Saucon requires the Board to consider the Township’'s
interests to determ ne whether those interests “substantially outweigh
the inpact of unilaterally determ ning which forum individual or
entity will determine enployes’ entitlenment to benefits. However, the
Townshi p has not, on this record, offered any evi dence regarding the
unil ateral selection of a hearing examiner to conduct Heart and Lung
Act hearings which “might be considered essential for the proper and
efficient function of a police force”, Plunstead, 713 A 2d at 735, to
establish its burden of proving that it has interests that
substantially outwei gh the inpact on enployes. The forum entity or

his full rate of salary, as fixed by ordinance or resol ution
until the disability arising therefromhas ceased. All nedica
and hospital bills, incurred in connection with any such injury
shall be paid by . . . such county, township or nunicipality.

53 P.S. § 637.
42 Pa. C.S. 88 551-555, 751-754.



i ndi vi dual sel ected for adjudicating enployes’ entitlement to Heart and
Lung Act benefits is rationally related to enployes duties as a
substantive benefit that is not severable fromthe underlying benefits,
and the Township failed to neet its burden of establishing any
manageri al interests that substantially outweigh the inpact on

enpl oyes. Therefore, the forumconstitutes a nmandatory subject of
bargai ning. The Court and the Board have consistently held that an
enpl oyer may not circunvent its statutory obligation to bargain

mandat ory subjects unless there is an explicit statutory prohibition.
Here, there is no express case |law or statutory mandate restricting the
jurisdiction of adjudicating Heart and Lung benefits to the Township
only or prohibiting the parties fromagreeing to another forum In
fact, the Comonweal th Court has conversely held that an enpl oyer can
agree to vest jurisdiction over adjudicating Heart and Lung benefits in
athird party, Sidlow supra, and, where the enployer is involved in a
col l ective bargaining relationship, it nmust bargain the selection of
the procedure, individual or entity enpowered to determ ne enpl oyes’
entitlenent to inportant nedical benefits that significantly inpact the
enpl oyes’ ternms and conditions of enployment. County of Del aware,
supra. AFSCME, supra. Wien the |law grants discretion to an enpl oyer
to act, as here, it does not relieve that enployer fromits bargaining
obligation unless bargai ning the specific issue is also expressly
prohibited by the law. 1d. As the Supreme Court stated in PLRB v.
State College Area Sch. Dist., 461 Pa. 494, 337 A 2d 262 (1975), “[t]he
mere fact that a particular matter nmay be covered by legislation [or as
here, case law,] does not remove it fromcollective bargaining.” Id.,
337 A .2d at 269.

The Townshi p al so argues that, where a Heart and Lung hearing
i nvol ving a Townshi p enpl oye had never been held, the appointnent of a
heari ng exam ner as permtted by | aw does not constitute the requisite
change in terns and conditions of enployment. However, whether
unilateral action effectuates a change in conditions of enploynent is
not limted to an alteration, nodification or anendnent to an existing
policy or benefit. |If an action affects terns and conditions of
enpl oynent, that action has indeed changed the terns and conditions of
enpl oyment notwi t hstandi ng whet her that specific action changes a
policy already in place or institutes a new policy. Accordingly, the
Board has held that unilaterally providing a benefit to enployes, which
were not previously provided, constitutes a unilateral change in
condi tions of enpl oynent because it underm nes the bargaining
representative. Dornmont Borough Police Ass’'n and Dornont Borough
Desk/ Fire Apparatus O ficers v. Dornont Borough, 32 PPER § 32100 (Fina
Order, 2001).

Here, the Township unilaterally instituted a policy whereby
future hearings to determ ne an enploye’s entitlement to Heart and Lung
Act benefits would be conducted by M. Joseph. By instituting this new
policy, which governs benefits and the entitlenent thereto, the
Townshi p changed the terns of the enploynent relationship. By adding a
term of enploynent to the collection of terns conprising the parties’
enpl oynent rel ati onship, the Townshi p changed the conposition of that
col l ection and the enbodi mrent of what was fornerly understood as the
terms and conditions of enploynment. The existence of a change is not
limted to those situations where a past practice was in place.



The Township argues in its brief that requiring it to bargain
over selecting a forumto adjudicate entitlement to Heart and Lung Act
benefits negates the policies of that statute because the benefits were
designed for tenporary injuries and del ays inherent in bargaining would
del ay hearings beyond the tenporary status of the injury, thereby
effectively preventing enployes from obtaining benefits they may
otherwi se be entitled to. The fallacy of this argunent, however, is
that it assunes that the Board' s decision requires ad hoc bargaining
over the selection of an adjudicative forumfor every individual claim
under the Heart and Lung Act. This decision does not require such an
absurd result. The Township is required to bargain with the Union for
a policy or nmechanismthat will be in place for future clains in a
sim lar manner that parties bargained for a grievance arbitration
mechani smto acconmpdate future grievances. When a hearing is
requested, the bargained for nmechanismw ||l be available for invocation
in the sane manner that the Township attenpted to have M. Joseph
avail abl e for future hearings.

The Township al so argues that its jurisdiction over conducting
hearings to determine entitlenent to Heart and Lung Act benefits is the
“default method of providing due process.” (Township's brief at 8
(citing Judge Pellegrini’s concurrence in Sidlow, supra.)). The
Townshi p contends, therefore, that it could not be deened to have
relinquished this jurisdiction by nerely agreeing to refer to the Heart
and Lung Act in the CBA. The Board recogni zes that the case | aw
provi des that under the Local Agency Law, the enployer denying benefits
is also the entity vested with jurisdiction to conduct a hearing to
determ ne entitlenent. The Board al so recognizes that the | anguage in
t he CBA does not evidence that either of the parties expressly and
unm st akably bargained this issue as required. Upper Saucon, supra. A
nmere reference to Heart and Lung Act benefits does not satisfy the
requi renent that the parties clearly and unm stakably bargain an issue
when the case law relies on another statute, i.e., the Local Agency
Law, which is not nmentioned in the CBA to confer jurisdiction on |oca
public enpl oyers to adjudicate such clains. However, although the case
| aw permts the Township to conduct these hearings, the Township’'s
discretion is nmutually exclusive of whether the adjudicating entity,
body or person constitutes a mandatory subject of bargaining. Had the
Uni on not disputed the Township's jurisdiction in this case, the |aw
certainly provides that the Township has jurisdiction to conduct these
hearings. Notw thstanding the fact that the Township’s jurisdiction is
the “default” nechani sm for adjudicating clains, the cases consistently
hold that it is not the only mechanismor jurisdiction available, and
none of those cases specifically analyze or answer the question of
whet her jurisdiction over these hearings constitutes a mandatory
subj ect of bargaining, as the Board has done here.

The Township also submitted a witten request for oral argunent
before the Board. In support of its request, the Township all eges that
“[o]ral argunent is appropriate in this case because the Hearing
Exam ner’s Proposed Deci sion and Order changes the | aw i n Pennsyl vani a
regardi ng the procedures for determ nations of eligibility for benefits
under the Heart and Lung Act.” (Enployer’s Request for Oral Argunent).
Al t hough the precise issue regarding the negotiability of appointing a
hearing exam ner to determine entitlements to Heart and Lung Act
benefits may be novel, the analysis under the rational relationship
test and the determ nation of negotiability is routine. Further, the



Board finds that the parties have conprehensively researched the issues
and well presented their positions in their briefs. Consequently, the
Board fully understands the issues presented and the parties’ positions
wi t hout the need for oral argunent. Accordingly, the Township s request
for oral argunent is denied.

After a thorough review of the exceptions, the Proposed Deci sion
and Order and all matters of record, the Board concludes that the
Township comm tted unfair |abor practices in violation of Section
6(1)(a) and (e) of the PLRA and Act 111 and shall sustain the Proposed
Deci sion and Order of the Hearing Exam ner

ORDER

In view of the foregoing and in order to effectuate the policies of
t he Pennsyl vani a Labor Rel ations Act and Act 111 of 1968, the Board

HEREBY ORDERS AND DI RECTS

that the exceptions filed to the Proposed Decision and Order in the
above-captioned matter be and the sanme are hereby dismi ssed, in part,
and sustained, in part; and that the Proposed Decision and Order as
anmended herein be and the sane is hereby nade absol ute and final

SEALED, DATED and MAI LED pursuant to Conference Call Meeting of the
Pennsyl vani a Labor Rel ati ons Board, John Markle Jr., Chairman, and

L. Dennis Martire, Menber, this nineteenth day of March 2002. The
Board hereby authorizes the Secretary of the Board, pursuant to 34 Pa.
Code 95.81(a), to issue and serve upon the parties hereto the within
Or der.



COVMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ations Board

NEW BRI TAI N TOANNSHI P POLI CE BENEVOLENT
ASSOCI ATI ON :
V. : Case No. PF-C-00-124-E

NEW BRI TAI N TOANSHI P
AFFI DAVI T OF COVPLI ANCE

New Britain Township hereby certifies that it has ceased and
desisted fromits violation of Section 6(1)(a) and (e) of the PLRA and
Act 111; that it has rescinded Resolution No. 2000-30; that it has
posted a true and correct copy of the proposed decision and order as
directed therein; that it has posted a true and correct copy of the
Final Oder in the sane manner; and that it has served a copy of the

affidavit on the Association at its principal place of business.

Si ghat ure/ Dat e

Title

SWORN AND SUBSCRI BED to before ne
The day and year first aforesaid

Si gnature of Notary Public



