COMMONWEALTH OF PENNSYLVANIA
Pennsylvania Labor Relations Board

STATE SYSTEM OF HIGHER EDUCATION
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Case No. PERA-C-00-119-E

FINAL ORDER
On November 13, 2001, the State System of Higher Education (State
System) filed with the Pennsylvania Labor Relations Board (Board) timely1
exceptions and a supporting brief to an October 22, 2001 Proposed Decision
and Order (PDO). In the PDO, the Hearing Examiner concluded that the
Association of Pennsylvania State College and University Faculties (APSCUF)
did not refuse to bargain over the terms and conditions of employment of nonfaculty athletic trainers in violation of Section 1201(b)(3) of the Public
Employe Relations Act (PERA). The Hearing Examiner concluded that APSCUF had
a sound arguable basis grounded in the parties’ collective bargaining
agreement (CBA) for acting on its belief that the CBA covered these employes
who were accreted into the collective bargaining unit by the Board. The
State System excepts to the Hearing Examiner’s determinations that (1) APSCUF
had a sound arguable basis; (2) the terms and conditions of employment for
non-faculty athletic trainers had been bargained by the parties during the
negotiations leading up to the execution of the CBA; (3) cases such as In the
Matter of the Employes of Norwin Sch. Dist., 31 PPER ¶ 31104 (Final Order,
2000) do not apply; and (4) APSCUF has not committed an unfair practice
within the meaning of Section 1201(b)(3) of PERA. APSCUF filed a reply in
response to the State System’s exceptions and a supporting brief on December
5, 2001.
The history of the parties’ litigation over the non-faculty athletic
trainers is lengthy and has been the subject of claims before the Board,
grievance arbitration and court appeals. By way of background, in 1971,
APSCUF was certified by the Board to represent a unit of
department chairmen, full-time teaching faculty (including
librarians with faculty status), part-time teaching
faculty, and librarians without faculty status . . .
Case No. PERA-R-775-C (Nisi Order of Certification, 1971). By agreement of
the parties, this certification was amended in 1975 to include:
Athletic Director; Director of Counseling; Psychological
Counselors; Academic Counselors; Laboratory School
Directors; Education Development Center Directors;
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The Board’s rules (34 Pa. Code § 95.98(a)) grant the parties twenty (20)
days to file exceptions from the date of the Proposed Decision and Order.
The twentieth day was November 11, 2001, a Sunday, and the twenty-first day
was November 12, 2001, a legal holiday. Thus, pursuant to 34 Pa. Code §
95.100(b) these two days are omitted from the computation of time and the
exceptions were timely filed on November 13, 2001.

Assistant Directors of Student Teaching Supervision;
Faculty Employes in Higher Education Opportunity Act
Programs; Upward Bound Programs, and other Compensatory and
Remedial Programs for Educationally & Economically
Disadvantaged Students.
Case No. PERA-U-5900-C (Nisi Order of Amended Certification, 1975) (Unit I).
In 1973, APSCUF was certified to represent a unit of professional faculty
administrative employes certified by the Board at Case No. PERA-R-1354-C
(Nisi Order of Certification, 1973) (Unit II). In 1979, the Board certified
the State College and University Professional Association (SCUPA) to
represent a unit of
all full-time and regular part-time professional employes
classified as State College University Administrators.
Case No. PERA-R-11,447-C (Order of Certification and Order and Notice of
Hearing, 1979).
In 1997, both APSCUF and SCUPA filed with the Board unit clarification
petitions seeking to include approximately twelve unrepresented non-faculty
athletic trainers into their respective collective bargaining units. By
Final Order dated October 19, 1999 the Board concluded that the athletic
trainers without faculty status share an identifiable community of interest
with the employes included in APSCUF’s Unit I and the Board amended APSCUF’s
certification at Case No. PERA-R-775-C to include “athletic trainers, with
and without faculty status.” In the Matter of the Employes of State System
of Higher Educ., 30 PPER ¶ 30222, p. 480 (Final Order, 1999). The State
System appealed the Board’s Final Order to the Commonwealth Court, without
applying to the Board or the Court for supersedeas, pursuant to Pa.R.A.P.
1732, in order to delay the immediate application of that Final Order. The
Board’s decision was affirmed by the Commonwealth Court in State System of
Higher Educ. v. PLRB, 757 A.2d 442 (Pa. Cmwlth. 2000) and the Supreme Court
denied the State System’s Petition for Allowance of Appeal at 771 A.2d 1293
(Pa. 2001).
The parties’ current collective bargaining agreement (CBA) was executed
on January 13, 2000, nearly three months after the Board’s Final Order was
issued. The CBA defines “‘FACULTY’ or ‘FACULTY MEMBERS’ [as all] members of
the bargaining units described in PLRB case numbers PERA-R-775-C and PERA-R1354-C.” (PDO, F.F. 6) As discussed above, the certification at Case No.
PERA-R-775-C was amended to include both faculty and non-faculty athletic
trainers on October 19, 1999.
By letter dated December 16, 1999, Cheryl McBride, Director of Contract
Implementation for APSCUF informed Thomas Krapsho, Director of Labor
Relations for the State System, that APSCUF desired to “meet . . . to
implement” the Board’s Final Order. By letter dated January 10, 2000 the
State System’s attorney responded that the State System was prepared to
negotiate with APSCUF over the terms and conditions of the non-faculty
athletic trainers’ employment, but that it believed that the terms and
conditions that the parties negotiated in the CBA did not apply to them. By
letter dated February 14, 2000, a month after the CBA was signed, Ms. McBride
informed Mr. Krapsho that it disagreed with the State System’s position that
it must “negotiate” over the terms and conditions of the non-faculty athletic
trainers’ employment.
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Both parties filed Charges of Unfair Practices with the Board. The
State System’s Charge alleged that APSCUF refused to bargain in violation of
Section 1201(b)(3) and APSCUF’s Charge alleged that the State System refused
to apply the terms of the CBA to the non-faculty athletic trainers, in
violation of Section 1201(a)(1) and (5) of PERA. At the time APSCUF filed
its Charge, it had two related grievances pending. By Decision and Order
dated June 26, 2000, the Hearing Examiner deferred APSCUF’s Charge to the
grievance arbitration process. A hearing was held on the State System’s
Charge on July 10, 2000.
APSCUF’s grievances resulted in an arbitration award wherein the
arbitrator concluded that the terms of the parties’ CBA that apply to the
faculty athletic trainers in the unit also apply to the newly added nonfaculty athletic trainers. The award was appealed to the Commonwealth Court,
which remanded the award back to the arbitrator. The Court adopted a
Michigan Court of Appeals analysis, vacated the award and remanded the case
to the arbitrator to clarify the difference between faculty and non-faculty
status and to determine whether there is a substantial difference between
faculty and non-faculty trainers, stating that “if the duties of non-faculty
trainers were substantially similar to those of faculty athletic trainers,
then the terms of the CBA would apply and, if not, negotiation of a new
contract would apply.” State System of Higher Educ. v. APSCUF, __ A.2d __,
Slip Op at 9 (Docket No. 1168 C.D. 2001)(Pa. Cmwlth., Nov. 28, 2001).
In the unit clarification litigation, the Board “was presented with an
extensive record detailing the similarities between the represented and
unrepresented athletic trainers [and concluded] that the non-faculty athletic
trainers employed by SSHE perform generally the same functions as the faculty
athletic trainers.” State System of Higher Educ., 30 PPER ¶ 30222, p. 479.
The Board noted that the two groups of trainers: (1) perform the same work
duties, including supervising student, graduate, and/or intern athletic
trainers and educating student athletes about the prevention, care and
rehabilitation of athletic injuries; (2) share similar educational and
professional qualifications; (3) belong to the same professional
associations; (4) attend the same professional conferences; (5) are licensed
and certified by the same state and national agencies; (6) work the same
irregular hours and are not eligible for overload or overtime compensation;
(7) interact with the same people; (8) attend the same meetings and belong to
the same committees; and (9) guest lecture and/or teach courses. Id., p.
479, 481. The reality of the situation is that APSCUF represented
approximately 35 athletic trainers before the unit clarification and it now
represents approximately 50. In affirming the Board’s unit clarification,
the Commonwealth Court relied on the Board’s conclusion that “the non-faculty
athletic trainers employed by the SSHE performed generally the same functions
as the faculty athletic trainers included in the unit [and the] overwhelming
similarities between the two classifications of athletic trainers.” State
System of Higher Educ. v. PLRB, 757 A.2d at 446. The Board and the
Commonwealth Court have already recognized that there are virtually no
differences between faculty and non-faculty athletic trainers’ duties. By
the Commonwealth Court’s direction in its recent remand order in the
arbitration matter, “if the duties of non-faculty trainers were substantially
similar to those of faculty athletic trainers, then the terms of the CBA
would apply.” State System of Higher Educ. v. APSCUF, supra, Slip Op at 9
(Docket No. 1168 C.D. 2001).
The Board has previously addressed the status of newly created
positions that are arguably encompassed into broadly described, previously
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certified collective bargaining units. Where it cannot be stated that the
parties to an existing collective bargaining agreement have contemplated the
the wages, hours and working conditions that would apply to that position,
then a bargaining duty arises and the parties must negotiate. For example,
in In the Matter of the Employes of Carbon-Lehigh Intermediate Unit 21, 17
PPER ¶ 17122 (Final Order, 1986), aff’d 18 PPER ¶ 18070 (Court of Common
Pleas of Lehigh County, 1987) the Board clarified long-term substitute
teachers into an existing unit of full-time professional employes during the
term of a contract covering the unit. Following that unit clarification, the
union and the employer filed charges and counter-charges of unfair practices.
In Carbon-Lehigh Educ. Ass’n v. Carbon-Lehigh Intermediate Unit 21, 18 PPER ¶
18097 (Final Order, 1987), the Board concluded that after the unit
clarification was completed, the employer was obliged to negotiate with the
union and that the existing contract was not impaired or affected by the
employer’s obligation to bargain for a group of employes prospectively
included in the unit. In Carbon-Lehigh Intermediate Unit 21 v. Carbon-Lehigh
Educ. Ass’n, 18 PPER ¶ 18082 (Final Order, 1987), the Board concluded that
following a unit clarification, a union’s request to negotiate over the terms
and conditions of employment of the newly included positions does not violate
PERA. Similarly, in Community College of Beaver County Clerical-SecretarialTechnical-Janitorial-Maintenance Sch. Service Personnel Ass’n v. Beaver
County Community College, 23 PPER ¶ 23012 (Proposed Decision and Order,
1991), aff’d, 23 PPER ¶ 23070 (Final Order, 1992), aff’d, 24 PPER ¶ 24110
(Court of Common Pleas of Beaver County, 1993), the Hearing Examiner
concluded that even without a petition for unit clarification, the newlycreated position of secretary to the president for communications is
automatically included in the secretarial bargaining unit and cannot be
unilaterally excluded from the unit as “confidential” by the employer under
Section 301(13) of PERA, but the terms of the existing collective bargaining
agreement do not automatically apply to the newly-created position. In In
the Matter of the Employes of Luzerne Intermediate Unit No. 18, 30 PPER ¶
30120 (Final Order, 1999), the Board clarified a transition services
specialist into a professional unit of teachers, psychologists and therapists
and “merely raise[d] the employer’s obligation to bargain with the Union over
the wages, hours and working conditions . . . .” Id., p. 260. In Luzerne
Intermediate, the Board cited to an unreported decision of the Commonwealth
Court, Marion Center Sch. Dist. v. Marion Center Area Educ. Ass’n, (Docket
No. 2246 C.D. 1998)(Pa. Cmwlth. 1999). In Marion Center, the Court accepted
the “PLRB’s well established law on this question” (Slip Op at 5) and held
that the result of a unit clarification order adding part-time professional
employes to a unit of full-time professionals “was not that the CBA was
automatically amended to provide immediate contractual coverage and benefits
to the substitutes, but rather that the [union] was entitled to bargain
immediately over the terms and conditions of employment for the substitutes.”
(Slip Op at 3.) In that case, the Court noted that a unit clarification was
necessary because “the existing language of the CBA specifically exclude[d]
the employees seeking recognition.” Id., Slip Op at 4. Similarly, a
petition for unit clarification was required in In the Matter of the Employes
of Norwin Sch. Dist., 31 PPER ¶ 31104 (Final Order, 2000), to include an
athletic trainer into a professional bargaining unit of teachers, nurses,
guidance personnel, librarians and home and school visitors. The Board again
held that the inclusion raised the employer’s obligation to bargain with the
union over the new position’s wages, hours and working conditions and that
the trainer was not automatically covered by the existing collective
bargaining agreement, which had never applied to athletic trainers.
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In Carbon-Lehigh, Luzerne Intermediate, Marion Center, and Norwin,
supra there was an existing collective bargaining agreement when the new
positions were clarified into an existing collective bargaining unit. The
rationale behind each of these decisions “was the recognition that the
parties, having negotiated their collective bargaining agreement before the
positions were included in the unit, could not have intended their bargaining
to have covered the positions at issue.” Marion Center, Slip Op. at 5
(citing Beaver County, supra).
However, where there is evidence that the parties have contemplated the
wages, hours and working conditions of a particular position, then the
existing agreement applies to that position. For example, in Saucon Valley
Educ. Ass’n v. Saucon Valley Sch. Dist., 32 PPER ¶ 32143 (Proposed Decision
and Order, 2001) aff’d, 32 PPER ¶ 32167 (Final Order, 2001), there was an
existing unit of professional employes that included a psychologist. The
hearing examiner concluded that the newly-created position of director of
psychological services was virtually identical to the existing psychologist
position and that the director belonged in the existing professional
collective bargaining unit and that the salary provisions of the existing
collective bargaining agreement applied. The employer was ordered to cease
paying the employe in the newly-created position a salary that exceeded that
which was provided in the parties’ collective bargaining agreement for a
similarly-situated psychologist in the unit. Accordingly, where the salary
and benefits for employes in the position or classification have been
negotiated, the fact that the employer hires new employes to perform the same
or similar (for contract purposes) functions should not create a bargaining
duty. Thus, it would make no sense for a school district, which employs
German and French teachers at a uniform salary and benefit level, to engage
in additional negotiations with its teachers’ union when it adds Spanish
teachers to the faculty. Similarly, the CBA between the State System and
APSCUF already covers athletic trainers, evidence that the parties
contemplated the wages, hours and working conditions of employes performing
athletic training duties for the State System. In the unit clarification,
the record reflected that the salary increases of the non-faculty athletic
trainers mirror the salary increases in the APSCUF contract. State System of
Higher Education, 30 PPER ¶ 30222, p. 480. As support for APSCUF’s position
that it was not required to engage in further collective bargaining over
these athletic trainers, the Board notes that (1) there are virtually no
differences between the faculty and non-faculty athletic trainers’ duties,
hours, education, certification, or salaries; (2) the parties have negotiated
in the past the wages, hours and working conditions of employes who perform
athletic training duties; and (3) the current CBA was signed nearly three
months after the Board clarified the non-faculty athletic trainers into the
existing unit.
Accordingly, because the recently accreted non-faculty athletic
trainers were included in the unit at the time the agreement was reached,
APSCUF had a sound arguable basis in the contract for declining the State
System’s request for further negotiations. Moreover, as the Hearing Examiner
concluded, “the collective bargaining agreement does have language
susceptible to the interpretation advanced by APSCUF” - that the definition
of ‘faculty’ includes all members of the bargaining units certified by the
Board in Case No. PERA-R-775-C (which was amended by the Board to include
trainers with and without faculty status). In an Act 111 case concerning
analogous refusal to bargain provisions, Pennsylvania State Troopers Ass’n v.
PLRB, 761 A.2d 645 (Pa. Cmwlth, 2000) the Commonwealth Court affirmed the
Board’s recognition of “‘contractual privilege’ as an affirmative defense to
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a charge of unfair labor practices alleging a failure to bargain in good
faith. As the Hearing Examiner explained, if the employe representative has
a sound arguable basis for contending its actions were taken in conformity
with the provisions of a collective bargaining agreement, no unfair practice
may be found. Thus, APSCUF did not violate Section 1201(b)(3) of PERA by
refusing to bargain over the terms and conditions of employment of the nonfaculty athletic trainers, whose duties the Board and the Court found to be
the same as the faculty athletic trainers already represented, because the
CBA was executed after the unit clarification and arguably covers these
employes.
After a thorough review of the exceptions and all matters of record,
the Board shall dismiss the exceptions and make the Proposed Decision and
Order final.

ORDER
In view of the foregoing and in order to effectuate the policies of the
Public Employe Relations Act, the Board

HEREBY ORDERS AND DIRECTS
that the exceptions filed to the Proposed Decision and Order in the abovecaptioned case be and the same are hereby dismissed and the Proposed Decision
and Order be and the same is made absolute and final.
SEALED, DATED and MAILED at Harrisburg, Pennsylvania, pursuant to Conference
Call Meeting of the Pennsylvania Labor Relations Board, John Markle, Jr.,
Chairman, and Members L. Dennis Martire and Edward G. Feehan, this sixteenth
day of January, 2002. The Board hereby authorizes the Secretary of the
Board, pursuant to 34 Pa. Code 95.81(a), to issue and serve upon the parties
hereto the within Order.
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