COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

IN THE MATTER OF EMPLOYES OF

SEL| NSGROVE BOPROUGH : Case No. PF-U-03-19-E
: ( PF- R- 90- 14- E)
( PF- U- 95- 187- E)

Fi nal Order

Selinsgrove Police O ficers Association (Union) filed tinely
exceptions and a supporting brief on October 24, 2003, with the
Pennsyl vani a Labor Rel ati ons Board (Board) from a Proposed O der of
Di sm ssal (POD) issued October 7, 2003. In the POD, the Hearing
Exami ner dism ssed the Petition for Amendment of Certification for
pur poses of expanding the police unit to include the Chief of Police in
the existing unit. The Hearing Exami ner found that the Chief of Police
is a manageri al enploye, and as such, is properly excluded fromthe
bargai ning unit. Selinsgrove Borough (Borough) filed a Brief in
Response on Cctober 31, 2003.

The Union sets forth seven (7) exceptions, which nay be
summari zed as follows. In the Findings of Fact, the Hearing Exam ner
i mputed discretion to the Chief of Police Thomas Garl ock in carrying
out his administrative duties, when in actuality, the Borough required
the Chief of Police follow rigid procedures in executing those duties.
Consequently, the Hearing Examiner erred in classifying the position of
Chi ef of Police as a managerial enploye.

The findings of facts within the POD are as follows. On June 4,
1990, the Board certified the Union as the exclusive representative of
all full-time and regular part-time police officers, including the
Chief of Police. Pursuant to a Petition for Unit Clarification in 1995
jointly filed by the Borough and the Union, the Board entered a Ni s
Order of Unit Carification amending the order of certification to
exclude the Chief of Police fromthe bargaining unit as a nanageria
enpl oye.

Prior to hiring the incunbent Chief of Police in 1995, the
Bor ough sought the advice of a managenent consultant regarding a w de
range of matters of managenent of the police departnment (Margesson
Report) that guided Chief Garlock followi ng his hire.

When the Borough hired Garlock, it was with the understanding the
position be excluded fromthe bargaining unit represented by the Union
whi ch was acconplished by the joint request for unit clarification
excluding the chief fromthe unit. Since his hiring, Chief Garlock has
had two enpl oynent contracts with the Borough, the last expiring on
Decenber 31, 2001. He is currently enployed under the terns of the
second expired contract. Each contract included the foll ow ng:

The position of Chief of Police will include total responsibility
for the day-to-day managenent of the Selinsgrove Police
Department, including, but not limted to, the formul ation and

i npl ementation of all operational procedures and policies.



The Borough and the Union are parties to a Collective Bargaining
Agreenment (CBA) effective from January 1, 2001 to Decenmber 31, 2003.
The CBA provides that the Mayor has oversight responsibility for policy
and planning matters and is responsible to the Council for the police,
but the Chief of Police is delegated prinmary responsibility for day-to-
day nmanagenent of the Police Departnment. This managenent includes such
areas as devel oping and i npl enenting standard operati ng procedures.

Through its exceptions, the Union asserts that the Hearing
Exami ner mischaracterized the |level of discretion the Chief of Police
exercises in fulfilling his adm nistrative duties. Specifically, the
Uni on excepts to the Hearing Exam ner’s Finding of Fact No. 12, 13, 14,
15, 16 and 17 (POD 2-3). The Board finds substantial evidence to
support each of these findings of fact and will discuss each
sequentially.

The Union first asserts that Finding of Fact No. 12 is inaccurate
in stating that the Borough requested the Chief of Police comment on
the formul ati on of the Margesson Report. (Exceptions of Selinsgrove
Police Oficers Association to Proposed Order of Dismissal (Union’s
Exceptions) Section 6(A)). This exception msstates the Hearing
Examiner’s finding. The Hearing Exam ner found that the Borough asked
Garl ock for his opinions to the reconmendati ons and not on their
formul ation (POD 2). The record contains substantial testinony
evidencing this finding, including the testinony of Chief Garlock
adm tting that the Borough asked for his recomendations in
i mpl ementing the policy changes contained in the report. (N T. 33, 66,
148; Respondent’s Exhibit 2).

The Union further argues that the Borough mandated a course of
action inplementing the policy changes | eaving Chief Garlock little or
no discretion. Assunming this is true, arguendo, there were nultiple
approaches to choose fromin inplenmenting the changes found in the
Mar gesson report. The Borough provided Chief Garlock conplete
di scretion in deternmining, in his professional opinion, the nost
efficient and effective approach. (N T. 16, 17, 42, 66, 149, 189, 190,
191, 201; Respondent’s Exhibit 2). Therefore, the Board finds
substanti al evidence in support of Finding of Fact No. 12 and di sm sses
this exception.

The Uni on next asserts that Finding of Fact No. 13 is incorrect,
as Chief Garlock “had no role in devel opnment of policy, but sinply was
required to i nplenent the sane.” (Union's Exceptions, Section 6(B)).
Again, this assertion is contrary to Chief Garlock’s own testinony. The
di rect exam nation of Chief Garlock included the follow ng exchange:

Q Okay. You have some policy formation, don’t you, as your
current position of Chief of Police?

A I formul ate operational procedures and policies.

Q Now, when you say you formnul ate operational procedures,
that’'s day-to-day affairs?

A How a police officer does his job, yeah.

(N.T. 149). The Board agrees with the Hearing Exaniner’s concl usion
that the chief devel oped and inplenented the standard operating
procedures for the police departnent. Consequently, this exception is
di smi ssed.



The Uni on next clainms that Finding of Fact No. 14 is in error
because the Margesson Report dictated the rules and regul ations
addressed and i npl enented by the chief. (Union’s Exceptions, Section
6(C)). This assertion omts the fact that Chief Garlock exercised his
di scretion in devel oping and i nplenmenting the changes in policy. For
exanpl e, Chief Garlock shifted the departnent’s policies froma
procedural |y based systemto one that is ethically based. (N T. 149).
He also fornulated policies with regard to the enforcement of Borough
ordi nances, grievance procedures, and the use of conputers. (N T. 200-
201, 204). Therefore, this exception is dism ssed.

In their fourth exception, the Union challenges the Hearing
Exam ner’s Finding of Fact No. 15, arguing that Chief Garlock sought
the Borough's direction, which was never provided, in inplenenting the
physi cal -fitness testing program (Union's Exceptions, Section 6(D)).
The chief did not require such direction in inplenenting the other
twenty-ei ght (28) provisions of the Margesson Report; therefore, the
Heari ng Exam ner properly discredited his testinony that he required
direction for inplementing the physical-fitness plan. The record
further supports the finding that the chief exercised discretion in not
i npl ementing a physical fitness testing policy at the time of his
hiring, despite Council conveying their wi shes that he inplement such a
plan. (N. T. 18, 208-209). Accordingly, the Board disnisses this
exception.

In their fifth exception, the Union argues that the Borough
prohi bited the chief fromsubmtting applications for grants wi thout
prior approval. (Union’s Exceptions, Section 6(E)). This exception is
contrary to the testinonial and docunentary evidence contained in the
record. There is substantial evidence proving that w thout prior
approval fromthe Borough, Chief Garlock applied for and inplenmented
the grant known as a STOP grant through the Wonmen in Transition
program used to help investigate incidents of wonmen abused in the
comunity. (N.T. 89-90, 103, 105-107; Petitioner’s Exhibit 3). That the
Borough later ratified this action does not dininish or disprove the
fact that Chief Garlock acted w thout prior approval. The Board,
therefore, dism sses this exception

The Uni on next asserts that Chief Garlock is not responsible for
devel opi ng a budget, because his proposed budget is altered wthout
additional input fromhim (Union s Exceptions, Section 6(F)). This
assertion, however, ignores the anple testinony proving that the
proposed budget is prepared by the chief and is accepted substantially
as submitted. (N T. 38, 46, 48, 78, 79, 84, 111, 113, 150, 191). The
Board agrees with the Hearing Examiner’'s finding that “the Chief is
responsi bl e for devel oping a proposed budget for the police
departnent.” (POD 3). Accordingly, this exception is dismssed.

Lastly, the Union challenges the Hearing Exam ner’s determ nation
that the Borough failed to sufficiently prove that the Chief of Police
is a manageri al enploye. The Board agrees with the Hearing Exami ner
that the position of Chief of Police is managerial in nature, and as
such, should be excluded fromthe bargaining unit.

FOP, Star Lodge No. 20 v. Commonweal th, PLRB, 522 A 2d 697 (Pa.
CmM th. 1987), aff’'d, 522 Pa. 149, 560 A.2d 145 (1989)(Star Lodge I1),




is well-established as the controlling authority in this area. As
stated in that case, a position is deemed managerial if the enploye
performs at |east one of the follow ng six functions:

1) Policy Fornmulation — authority to initiate departnmental
policies, including the power to issue general directives and
regul ati ons;

2) Policy Inplenmentation — authority to devel op and change
programs of the departnent;

3) Overall Personnel Adm nistration Responsibility - as evidenced
by effective involvenent in hiring, serious disciplinary
actions and disnissals;

4) Budget Maki ng — denonstrated effectiveness in the preparation
of proposed budgets, as distinguished fromnmerely meking
suggestions with respect to particular itens;

5) Purchasing Role — effective role in the purchasing process, as
di stingui shed from nerely maki ng suggesti ons; and

6) I ndependence in Public Relations — as evidences by authority
to commt departnental resources in dealing with public goods.

Star Lodge, 522 A 2d at 577-578.

The Board finds that the Borough sufficiently proved that Chief
Garl ock actually perfornmed four of the aforenentioned functions,
i ncluding policy fornmulation, policy inplenentation, independence in
public rel ations, and budget making, and will discuss each separately
i nfra.

First, the Board finds generally that Chief Garlock exercised
actual authority in policy fornulation, and specifically, that the
chief initiated departnental policies and issued general directives and
regul ations. Altering the standard procedures for the day-to-day
operations of the police departnent, even with approval from a higher
authority, is sufficient to establish actual exercise of policy
formul ation. See Dalton Police Ass'n v. PLRB, 765 A.2d 1171, 1175 (Pa.
CmM th. 2001). As established supra, Chief Garlock prepared the police
departnment’s rul es and regul ati ons, basing them on ethical standards
rather than merely procedural ones. Therefore, with regard to this
function, the chief acted as a manageri al enpl oye.

Second, the Borough proved that Chief Garlock functions as a
manageri al enploye in inplenmenting policy. As Star Lodge states, policy
i mpl enentation is the authority to devel op and change the departnent’s
progranms. Star Lodge, 522 A 2d at 704. Chief Garlock not only devel oped
and i npl enented a new standard operating procedure, he also inplenented
the Margesson Report. Wiile this was acconplished at the Borough’s
behest, the chief exercised his own discretion in choosing the proper
approach to best effectuate the changes. These acts are consistent with
that of a managerial enploye inplenmenting policy.



Third, the Borough established that Chief Garlock denonstrated
i ndependence in public relations, by cormitting departmental resources
in obtaining a grant, through the Wonen in Transition program to help
i nvestigate incidents of wonmen abused in the comrunity. This commitnent
of departnental resources in applying for the grant falls squarely
within Star Lodge’s definition of independence in public relations. Id.
Therefore, the chief acted as a nmmnagerial enploye by performng this
function.

Finally, the Board finds that the chief exercised actua
authority in budget making. Star Lodge defines this function as
“demonstrated effectiveness in the preparation of proposed budgets, as
di stingui shed fromnerely maki ng suggestions with respect to particular
items.” 1d. As previously established, Chief Garlock proposed annua
budgets that were approved substantially w thout change, distinguishing
hi s proposals from nere suggestions. Consequently, the chief acted as a
manageri al enpl oye by performng this function.

Accordingly, the Board finds that the Borough net its burden of
proving that the position of Chief of Police is properly excluded from
the bargai ning unit as a manageri al enploye and di smi sses the Union's
final exception.

After a thorough review of the exceptions and all matters of
record, the Board shall dismss the Selinsgrove Police Oficers
Associ ation’s exceptions and nake the Proposed Order of Dism ssa
final

CORDER

In view of the foregoing and in order to effectuate the policies
of the Pennsylvania Labor Relations Act and Act 111 of 1968, the Board

HEREBY ORDERS AND DI RECTS

that the exceptions filed in the above-captioned nmatter be and the sane
are hereby dism ssed and the Proposed Order of Dismissal be and the
same i s hereby made absolute and fi nal

SEALED, DATED and MAILED at Harrisburg, Pennsylvania pursuant to
conference call neeting of the Pennsylvania Labor Rel ations Board, L.
Dennis Martire, Menber, and Anne E. Covey, Menber, this eighteenth day
of Novenber, 2003. The Board hereby authorizes the Secretary of the
Board, pursuant to 34 Pa. Code 95.81(a), to issue and serve upon the
parties hereto the within Order.



