COMMONWEALTH OF PENNSYLVANIA
Pennsylvania Labor Relations Board

INDIANA AREA EDUCATION
ASSOCIATION, PSEA/NEA
v.
INDIANA AREA SCHOOL DISTRICT

:
:
:
:
:
:

Case No. PERA-C-03-61-W

FINAL ORDER

On March 19, 2004, the Indiana Area School District (District)
timely filed with the Pennsylvania Labor Relations Board (Board)
exceptions and a supporting brief to a Proposed Decision and Order
(PDO) issued March 1, 2004. In the PDO, the Examiner concluded that
the District committed unfair practices in violation of Section
1201(a)(1) and (5) of the Public Employe Relations Act (PERA) by
refusing to arbitrate a grievance.
The Indiana Area Education Association (Union) is the certified
exclusive collective bargaining representative for a bargaining unit of
teachers, guidance counselors, and librarians. The unit, as certified,
excludes all supervisors, first level supervisors, and confidential
employes. On April 30, 2001, the District and the Union executed a
collective bargaining agreement (CBA) for the period from July 1, 2001
to June 30, 2007. The Agreement contains a grievance procedure, the
fifth and final step of which is a final and binding award by an
arbitrator. On March 20, 2002, the Union filed a petition for unit
clarification with the Board, assigned Case No. PERA-U-02-144-W. In
the Petition, the Union sought to amend the Board’s prior certification
of the unit, issued on December 10, 1970 at Case No. PERA-R-310-W, by
including the position of school nurse assistant RN (assistant nurse)
in the unit. On May 23, 2002, the District withdrew its opposition to
the petition. On September 9, 2002, the Board issued a Nisi Order of
Unit Clarification amending the Certification of Representative to
include school nurse assistant RNs in the unit.
On September 19, 2002, the Union requested confirmation that the
assistant nurses were receiving the rights, benefits and privileges of
the CBA. On September 24, 2002, the District informed the Union that
it believed that the assistant nurses, although included in the
bargaining unit, were not covered by the CBA and the District initiated
negotiations. Article II, Section 2 of the CBA provides that the
District recognizes that “Nurses Under Contract” are deemed included in
the unit and covered by the CBA. On October 7, 2002, the Union filed a
grievance on behalf of the assistant nurses claiming that the District
violated the CBA by denying the assistant nurses contractual benefits.
The Union attempted to process the grievance through the various steps
of the grievance procedure in the CBA. On January 6, 2003, the
District refused to schedule a hearing to process the grievance. On
January 8, 2003, the Union appealed the grievance to the fifth step of
the grievance procedure, i.e., arbitration. On January 31, 2003, the
Union requested a grievance arbitration panel from the Bureau of

Mediation. On February 11, 2003, the Bureau of Mediation sent a panel
of arbitrators to the parties. On February 18, 2003, the District
refused to participate in selecting an arbitrator from the panel. The
District filed an unfair practice charge, assigned Case No. PERA-C-0341-W, against the Union for refusing to bargain the wages, hours and
other terms and conditions of employment of the assistant nurses. That
charge was also sustained by the same hearing examiner in a proposed
decision and order issued on the same day as the PDO here. The Union
has filed exceptions, which the Board dismisses on this day.
In its exceptions, the District raises the following issues: (1)
whether the District’s position, that the assistant nurses are not
covered by the contract, raises a question of arbitrability; (2)
whether the refusal to arbitrate violated PERA; and (3) whether the
Examiner’s decision in PERA-C-03-41-W is inconsistent with his
simultaneous decision here directing arbitration of the Union’s
grievance.
The District’s exceptions have erroneously presented the issue of
arbitrability before the Board. The District relies on numerous
provisions of the CBA to support its argument that assistant nurses are
not covered by the CBA and that there is no question concerning the
arbitrability of the grievance. However, the District’s position would
require the Board to interpret the CBA and evaluate the merits of
arbitrability. Because the determination of arbitrability requires an
analysis of the CBA, as acknowledged by the District in relying on
numerous contractual provisions in support of its argument against
arbitrability, the law is clear that an arbitrator has appropriate
jurisdiction to decide the arbitrability of the grievance disputing the
interpretation and/or applicability of the CBA. PLRB v. Bald Eagle
Area Sch. Dist., 499 Pa. 62, 451 A.2d 671 (1982); Chester Upland Sch.
Dist. v. McLaughlin, 655 A.2d 621 (Pa. Cmwlth. 1995), aff’d without
opinion, 544 Pa. 199, 675 A.2d 1211 (1996).
A public employer’s statutory duty to submit questions of the
arbitrability of a grievance to an arbitrator is now well settled.
Both the Supreme Court, in Bald Eagle, and the Commonwealth Court, in
Chester Upland in affirming the Board’s final order, emphasized the
mandatory language of Section 903 of PERA requiring that an arbitrator
decide issues pertaining to arbitrability in the first instance and
that any refusal to submit to arbitration constitutes a per se
bargaining violation. Bald Eagle, 499 Pa. at 67-68, 451 A.2d at 674;
Chester Upland, 655 A.2d at 626; East Pennsboro Area Sch. Dist. v.
PLRB, 467 A.2d 1356 (Pa. Cmwlth. 1983). Section 903 of PERA provides
that “[a]rbitration of disputes or grievances arising out of the
interpretation of the provisions of a collective bargaining agreement
is mandatory.” 43 P.S. § 1101.903 (emphasis added). The Chester
Upland Court expressly reaffirmed the holding in Bald Eagle that all
questions of grievance arbitration and contract interpretation “‘must
be presented first to an arbitrator for determination subject to
appropriate court review.’” Chester Upland 655 A.2d at 626(quoting
Bald Eagle, 499 Pa. at 67-68, 451 A.2d at 674). Again, in York County
Area Vo-Tech Educ. Ass’n v. York County Area Vo-Tech Sch., 570 A.2d 105
(Pa. Cmwlth. 1990), the Commonwealth Court stated that “Pennsylvania
labor policy not only favors, but mandates, that employee grievances
arising out of the interpretation of a CBA be submitted to
arbitration.” Id. at 106-107.

2

Furthermore, our Supreme Court has held that “[e]ven frivolous
grievances are to be sent to arbitration.” Pittsburgh Joint Collective
Bargaining Comm. v. City of Pittsburgh, 481 Pa. 66, 391 A.2d 1318, 1320
(1978) (emphasis added). See also, Bald Eagle, supra (holding that,
under the mandate of PERA, arbitrability must be decided by an
arbitrator even though PERA explicitly prohibits the relief requested
in the grievance, i.e., pay for strike days); York County Vo-Tech,
supra (holding that an arbitrator properly determined arbitrability in
favor of the grievant even though the agreement was silent on the
grievance issue because an arbitrator may base his conclusions on the
implications of the agreement). It is unlawful to refuse to submit a
grievance to arbitration because of a fear or distrust that an
arbitrator will reach an invalid result. Bald Eagle, supra; North Star
Sch. Dist. v. PLRB, 386 A.2d 1059 (Pa. Cmwlth. 1978).
An employer may
not refuse to submit to grievance arbitration even where the applicable
contractual provisions are illegal. Fayette County Bd. of Comm’rs v.
AFSCME, Council 84, 692 A.2d 274 (Pa. Cmwlth. 1997). Arguments against
arbitrability are more properly “directed toward the enforceability of
an arbitration award and is prematurely raised in the context of the
initial determination of the arbitrability of a grievance.” North
Star, 386 A.2d at 1062. If an incorrect result is obtained, the
aggrieved party may seek judicial review of the arbitration award.
Bald Eagle, supra. The strong policy favoring the arbitration of
disputes militates against any unilateral or premature determination by
an employer that a grievance is not arbitrable or covered by the
contract. In this regard our Supreme Court has stated the following:
To permit an employer to enter into agreements and include terms
such as grievance arbitration which raise the expectations of
those concerned, and then to subsequently refuse to abide by
those provisions on the basis of its lack of capacity would
invite discord and distrust and create an atmosphere wherein a
harmonious relationship would virtually be impossible to
maintain.
City of Pittsburgh, 391 A.2d at 1322.
In directing arbitration of the Union’s grievance, the Board does
not address the merits of the District’s claim of arbitrability. The
District argues that the CBA has no provisions for any employe with
less than a bachelor’s degree, and two of the three assistant nurses do
not have bachelor’s degrees. Also, the District is statutorily
required to employ certified nurses, not paraprofessional or assistant
nurses. 24 P.S. §§ 1401(8), 1402(a.1); Department of Public Education
Certification and Staffing Guidelines, Sections B(2), C; (District
Exhibit 1). Certified nurses have clearly defined statutory and
regulatory responsibilities that are not imposed upon the assistant
nurses. In State System of Higher Educ. v. PLRB (SSHE), 821 A.2d 156
(Pa. Cmwlth. 2003), the Commonwealth Court affirmed the Board’s
conclusion that non-faculty trainers, accreted into a bargaining unit
that already included faculty trainers, were covered by the agreement
applicable to the faculty trainers. In SSHE, the Board’s decision
turned on the fact that the non-faculty trainers interchangeably
performed substantially equivalent job duties as the faculty trainers
and the fact that the non-faculty trainers were placed into the same
unit before the agreement was executed. Contrary to SSHE, the CBA in
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this case was executed one year and five months before the assistant
nurses were accreted into the bargaining unit by the Board. Also, the
Public School Code1 and the Department of Education (DPE) regulations
make a significant distinction between certified professionals and
paraprofessionals. The Public School Code requires a certified nurse
for every 1,500 pupils. There is no requirement for the employment of
paraprofessional assistant nurses. The DPE regulations provide that
paraprofessionals will, if utilized, assist, not supplant, the
supervising certified professional staff. The responsibility for
properly and legally delivering professional services rests with the
certified staff. Accordingly, argues the District, unlike the
interchangeability of faculty and non-faculty trainers in SSHE, the
applicable statute and regulations provide that assistant nurses are
not interchangeable and, therefore, do not have substantially similar
job duties such that an arbitrator would conclude that the existing
contractual benefits should apply to them. However, as clear as this
conclusion may be to the District, even a “frivolous” grievance must be
submitted to arbitration if demanded by the Union. Bald Eagle, supra;
York County, supra; Pittsburgh, supra.
Further, an inquiry into whether a position is excluded from a
collective bargaining agreement, as the District seeks from the Board
on this issue, is simply not relevant to the resolution of an unfair
practice claim for refusing to submit that determination to an
arbitrator. For the Board “to conclude otherwise would be to give this
Board jurisdiction over determining the arbitrability of the underlying
grievance.” International Brotherhood of Electrical Workers v. Center
Township Sewer Auth., 32 PPER ¶ 32038, 102 (Final Order, 2001). It is
the Board’s role to define and certify the unit and the employer’s and
union’s roles to negotiate a collective bargaining agreement for the
unit. Accordingly, the District’s defense, based on the language of
the CBA, that the assistant nurses are not covered by the contract,
indeed raises the issue of arbitrability and the District’s refusal to
submit the question of arbitrability to the arbitrator in the first
instance constitutes an unfair practice under PERA. Neither including
employes in the unit by way of unit clarification nor submitting to
arbitration automatically causes the CBA to apply. See Carbon Lehigh
Educ. Ass’n Intermediate Unit 21 v. Carbon Lehigh Intermediate Unit 21,
18 PPER ¶ 18097 (Final Order, 1987) (where an arbitrator concluded that
newly accreted employes were not covered by the contract even though
the Board included them in the unit and the Board concluded that the
employer possessed an independent duty to bargain terms and conditions
of employment for those employes).
The District also claims, as does the Union, that the Examiner’s
decision in Case No. PERA-C-03-41-W is inconsistent with his
simultaneous decision here. The District asserts that the Union’s
obligation to bargain means that the Union has a duty to negotiate and
that an arbitrator cannot establish the salary and benefits for the
assistant nurses.
Accordingly, argues the District, the Examiner’s
decision in PERA-C-03-41-W, ordering the Union to negotiate, must
prevail. Contrary to the District’s position, however, the law and the
policies of PERA require the Board to affirm both the Examiner’s
decision here and in Case No. PERA-C-03-41-W. The District’s
1

Public School Code of 1949, Act of March 10, 1949, P.L. 30, as
amended, 24 P.S. §§ 1-101--27-2702.
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obligation to submit to arbitration is mandatory, and the Board
routinely directs issues involving the meaning and application of a
collective bargaining agreement to the parties’ grievance/arbitration
procedure. Bald Eagle, supra; Center Township, supra. Regardless of
the perceived clarity of the answer to the contractual issue, it is not
the Board’s role to usurp the role of the arbitrator to interpret the
contract, but it is rather the Board’s limited role to direct the
parties to the forum provided by Section 903 and the contract. Also,
the Board has consistently held, with court approval, that the
accretion of new employes in an existing bargaining unit may raise the
duty to bargain the terms and conditions of employment for those newly
accreted employes under appropriate circumstances. SSHE II; In the
Matter of the Employes of Luzerne County Intermediate Unit No. 18, 30
PPER ¶ 30120 (Final Order, 1999)(citing Marion Center Educ. Ass’n, No.
2246 C.D. 1998, unreported opinion, (Pa. Cmwlth. 1999)); In the Matter
of the Employes of Norwin Sch. Dist., 31 PPER ¶ 31104 (Final Order,
2000). The Board does not premise its decisions on speculation
concerning the potential conclusions of an arbitrator nor does the
Board compromise its authority over statutory violations merely because
the parties have simultaneous obligations.
The District and the Union argue that there cannot be both a duty
to bargain and a duty to arbitrate the union’s grievance in this
circumstance. However, the Board and the courts have recognized that
the same conduct may constitute both a claim of violation of a contract
and a statutory duty to bargain. York County Hospital and Home v.
AFSCME, District Council 89, 426 A.2d 1224 (Pa. Cmwlth. 1981);
Commonwealth of Pennsylvania (Venango County Board of Assistance) v.
PLRB, 459 A.2d 452 (Pa. Cmwlth. 1983). Indeed SSHE I and SSHE II are
examples of an instance where inclusion of employes whose duties were
substantially similar to employes already in the unit simultaneously
spawned both a grievance claiming the employes were already covered by
the contract and a charge of unfair practices by the employer claiming
that the employes were not covered by the contract and only a
prospective duty to bargain was owed by the employer. Both claims were
processed and in separate decisions, after examination of the facts,
both the Board and the arbitrator reached consistent results. Here,
however, the same contentions are made regarding the merits, but only
at an earlier stage of proceedings (before the claim of contract
violation is addressed by an arbitrator). Although the parties here
are at opposite viewpoints regarding the appropriate outcome, both
positions have the right to be aired and addressed. The Board
possesses a duty to enforce both statutory obligations as required by
the case law applicable to both charges. Accordingly, this exception
is dismissed.
After a thorough review of the exceptions and all matters of
record, the Board shall dismiss the exceptions and sustain the Proposed
Decision and Order of the Hearing Examiner.

ORDER
In view of the foregoing and in order to effectuate the policies of
the Public Employe Relations Act, the Board
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HEREBY ORDERS AND DIRECTS
that the exceptions filed to the Proposed Decision and Order in the
above-captioned matter be and the same are hereby dismissed; and that
the Proposed Decision and Order is hereby made absolute and final.
SEALED, DATED and MAILED pursuant to Conference Call Meeting of
the Pennsylvania Labor Relations Board, L. Dennis Martire, Member, and
Anne E. Covey, Member, this eighteenth day of May, 2004. The Board
hereby authorizes the Secretary of the Board, pursuant to 34 Pa. Code
95.81(a), to issue and serve upon the parties hereto the within Order.
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Case No. PERA-C-03-61-W

AFFIDAVIT OF COMPLIANCE

Indiana Area School District hereby certifies that it has ceased
and desisted from its violation of Section 1201(a)(1) and (5) of the
Public Employe Relations Act; that it has made an offer to the Indiana
Area Education Association (Union) to arbitrate the school nurse
assistant RN grievance; that it has posted a copy of the proposed
decision and order as directed therein; that it has posted a copy of
the Final Order in the same manner and that it has served an executed
copy of this affidavit on the Union at its principal place of business.

_______________________________
Signature/Date

_______________________________
Title

SWORN AND SUBSCRIBED TO before me
the day and year first aforesaid.

_________________________________
Signature of Notary Public

