COMMONWEALTH OF PENNSYLVANIA
Pennsylvania Labor Relations Board
SOMERSET AREA EDUCATION ASSOCIATION
v.
SOMERSET AREA SCHOOL DISTRICT

:
:
: Case No. PERA-C-03-547-W
:
:

FINAL ORDER
The Somerset Area School District (District) filed exceptions and a supporting
brief with the Pennsylvania Labor Relations Board (Board) on October 21, 2005, to a
Proposed Decision and Order (PDO) of September 29, 2005, in which the District was found
to have violated Section 1201(a)(1) and (3) of the Public Employe Relations Act (PERA) by
refusing to fill permanent substitute teaching positions for the 2003-2004 school year.
The Somerset Area Education Association (Association) filed a timely response to the
exceptions on November 4, 2005. After a thorough review of the exceptions and all matters
of record, the Board makes the following:
ADDITIONAL FINDINGS OF FACT
22.
Prior to the 2002-2003 school year the District obtained substitute teachers by
calling prospective substitutes, who could accept or decline to substitute that day, from a
list of available substitutes in the community on the morning when they were needed. (N.T. 56)
23.
In February 2000, the Pennsylvania Department of Education, Bureau of Teacher
Certification and Preparation issued a revised publication and forms concerning Professional
Educator Certification, Emergency Permits and Act 97 Waivers. (District 2, Exhibits D and F)
DISCUSSION
The hearing examiner found that the District violated section 1201(a)(1) and (3) of
PERA by deleting three permanent substitute teacher positions from its complement in
retaliation for the Association’s successful grievance which resulted in an arbitration award
declaring the positions to be in the bargaining unit and subject to the collective bargaining
agreement. The evidence presented at the hearing revealed that prior to the 2002-2003 school
year the District obtained substitute teachers by calling prospective substitutes from a list
of available substitutes in the community on the morning when they were needed. Those persons
called could accept or decline to substitute that day. Due to the difficulty in obtaining
available substitutes in this manner, on August 12, 2002, the District created four permanent
substitute teaching positions, and on September 9, 2002 hired three individuals as permanent
substitute teachers for the 2002-2003 school year. (Findings of Fact 5 – 7). Under this
scheme, the District entered into individual employment contracts with each substitute
teacher providing in relevant part that the substitute teacher was to report each day for up
to 175 days a school year, that they would be paid $100.00 per day, have a 10% premium co-pay
for health insurance, have no seniority or tenure rights, were not covered by, and had no
rights under the collective bargaining agreement, and were “at-will” employes. (Findings of
Fact 8 and 9). The Association believed that the permanent substitute teachers were members
of the bargaining unit and approached the District about covering them under the terms of the
collective bargaining agreement. When confronted by the Association, the district superintendent
advised that if the Association pursued a grievance over the matter, the teachers would not
have the permanent substitutes to cover their positions. (Finding of Fact 14). Nevertheless,
the Association presented the District with its grievance, which then proceeded through to
binding arbitration. On July 10, 2003, a grievance arbitrator found that the permanent
substitute teaching positions were covered by the representation clause of the collective
bargaining agreement. (Finding of Fact 15). The District appealed the award to the Court of
Common Pleas of Somerset County, which affirmed the award. 1 (Finding of Fact 16). Thereafter,
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The Court of Common Pleas decision was appealed to Commonwealth Court (No. 663 C.D. 2005), where it is presently pending.

the District did not fill the permanent substitute teaching positions for the 2003-2004
school year, which started for students on August 25, 2003. (Findings of Fact 18 and 19)
During the hearing on May 18, 2004, the District presented the testimony of Dr.
Emery D’Arcangelo to explain why the permanent substitute positions were not filled for
the 2003-2004 school year. Dr. D’Arcangelo testified that prior to the 2002-2003 school
year, there were fewer substitute teachers available in the community necessitating the
need for permanent substitutes to guarantee availability. For the 2003-2004 school year,
Dr. D’Arcangelo indicated that the number of substitutes available in the community
greatly increased, and therefore the permanent substitutes were not needed during that
school year. Dr. D’Arcangelo testified that there was no other reason, financial or
otherwise, for the elimination of the permanent substitute teachers. Dr. D’Arcangelo
further testified that the increased number of substitute teachers in 2003-2004 was
occasioned by a change in the Pennsylvania Department of Education rules and regulations
permitting emergency certification for day-to-day substitutes.
During the hearing, counsel for the Association requested that the rulings from the
Department of Education be made part of the record (N.T. 68), to be supplied by counsel for
the District. Following a brief off-record discussion, counsel for the District stated:
A few moments ago, Mr. Eckel was asking Dr. D’Arcangelo for a citation to
documents he was referring to about a change in certification policies. I
will attempt to find those documents … and supply a copy to Mr. Eckel and if
Mr. Eckel wants to request a continuance or further hearing after that then
that’s his prerogative.
(N.T. 69)
By letter dated June 2, 2004, counsel for the District sent additional documents to
the hearing examiner. Included with those documents were the regulations and
correspondence from the Department of Education regarding use of day-to-day substitute
teachers. (Appendices D through H). In addition, counsel also sent Appendices A through C
which allegedly set forth the number of substitute teachers available for the 2001-2002,
2002-2003 and 2003-2004 school years, respectively. 2 By letter dated June 28, 2004, the
Association requested additional time to review the documents submitted by the District
and decide whether to request further testimony from Dr. D’Arcangelo. On August 11, 2004,
the District sent an update to Appendix C. (Appendix I).
By letter dated February 24, 2005, the Association requested that the hearing
examiner schedule an additional day of hearing to question Dr. D’Arcangelo about the
District’s Appendices A through H, and Appendix I. On March 24, 2005, the hearing
examiner denied the Association’s request for an additional day of hearing, because the
hearing had remained open for the sole purpose of providing documentation from the
Department of Education regarding the use of day-to day substitutes, and the hearing
examiner therefore excluded the District’s Appendix A through C and I. The Association
thereafter withdrew its request for an additional day of testimony.
After the close of the record, the Association advised the hearing examiner that
the Court of Common Pleas of Somerset County had affirmed the arbitration award including
the permanent substitute teachers in the bargaining unit. The District has taken a
subsequent appeal of that determination to the Commonwealth Court of Pennsylvania, which
is currently pending. 3
The hearing examiner found that the District refused to fill the permanent substitute
teaching positions for the 2003-2004 school year because the Association filed a grievance
and pursued arbitration which included those positions in the bargaining unit, and therefore
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However, as noted by the hearing examiner, the record was not held open for that purpose.
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The District asks that the Board take note that it has appealed the decision of the Court of Common Pleas affirming the arbitration
award to the Commonwealth Court. In this regard, the Board notes that at this stage in the appellate process there is no automatic stay
of the Common Pleas decision, and absent the grant of a stay by the court, the arbitration award holding that the permanent substitute
teaching positions are within the bargaining unit covered by the collective bargaining agreement, is binding and enforceable on the
District. Pa. R.A.P. 1736 (a)(2); Fraternal Order of Police, Lodge #5 v. City of Philadelphia, 29 PPER ¶29042 (Final Order, 1998).
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violated Section 1201(a)(1) and (3) by taking adverse action against the Association because
it engaged in a union activity protected under PERA. Because the make-whole relief was
directed to remedy the District’s violation of Section 1201(a)(1) and (3) of PERA, the hearing
examiner did not address the alleged bargaining violation under Section 1201(a)(5) of PERA.4
To establish a claim of discrimination under Section 1201(a)(3) of PERA, the
Association must show 1) that the Association engaged in protected union activity 2) that the
District knew of that activity, and 3) that the District took adverse action against the
Association because of union animus. St. Joseph’s Hospital v. Pennsylvania Labor Relations
Board, 473 Pa. 101, 373 A.2d 1069 (1977). Under Section 1201(a)(3) it is the District’s
motive that creates the offense. Pennsylvania Labor Relations Board v. Ficon, 434 Pa. 383,
254 A.2d 3 (1969). While timing of the District’s action alone is insufficient to establish
union animus, an unlawful discriminatory motive may nevertheless by inferred from the
circumstances. St. Joseph’s Hospital, supra; Braymer v. Beaver Valley Intermediate Unit, 21
PPER ¶21006 (Final Order, 1989). In determining whether there is evidence supporting an
inference of union animus, the credibility of the witnesses is for the hearing examiner. Mt.
Lebanon Education Association v. Mt. Lebanon School District, 35 PPER 98 (Final Order, 2004).
The District does not contest that the Association engaged in protected activity by
filing a grievance and demanding arbitration to determine whether the permanent substitute
teachers were covered by the collective bargaining agreement, 5 or that the District knew of
that activity. Instead, the District argues that the hearing examiner erred in finding that
it declined to fill the permanent substitute teaching positions for the 2003-2004 school
year because of the arbitration award including the permanent substitute teachers in the
bargaining unit, and not because of a legitimate business reason.
In this regard, the hearing examiner accepted as credible the testimony of Barbara
Lynch and Jon Critchfield for the Association, and found as fact, that on November 8, 2002,
when Ms. Lynch and Mr. Critchfield approached the district superintendent about including
the permanent substitute teachers in the bargaining unit, the District superintendent
threatened them that “if they pursued a grievance over the matter, they would not have the
permanent substitutes to cover their positions.” (Finding of Fact 14). The Association
nevertheless pursued its grievance, and despite issuance of the arbitration award prior to
the start of the 2003-2004 school year, the District’s threat that it would eliminate the
permanent substitute teacher positions is substantial evidence supporting an inference of
union animus in the elimination of the positions. Fraternal Order of Police, Wyoming Valley
Lodge No. 36 v. Wyoming Borough, 34 PPER ¶ 148 (Final Order, 2003).
The District excepts to the hearing examiner’s rejection of its alleged legitimate
business reason for not filling the permanent substitute teaching positions for the 20032004 school year. Dr. D’Arcangelo testified for the District that the permanent
substitute teachers were not necessary for the 2003-2004 school year because there was an
adequate number of available day-to-day substitute teachers in the community, unlike in
previous years. (N.T. 61). There was no other proffered reason for the District’s
elimination of the permanent substitute teachers.
The District argues that the hearing examiner should have allowed into the record the
District’s Appendices A, B, C and I to demonstrate that the permanent substitute teaching
positions were no longer necessary. However, upon review of the record, and the proceedings
before the hearing examiner on May 18, 2004, and the correspondence thereafter, we agree that
the purpose of holding the record open was exclusively to allow the District to supply the
documentation from the Department of Education allowing the District to use non-certificated
substitutes. There was no dispute to Dr. D’Arcangelo’s testimony that the number of day-today substitutes increased, and the hearing examiner did not abuse his discretion in declining
to allow into the record the belated submission of cumulative evidence.
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The Association has not filed exceptions to the PDO.
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The District does however contend that the Association should have filed a unit clarification petition with the Board seeking to amend
the certification to include the permanent substitute teachers. Nevertheless, it is within the jurisdiction of an arbitrator to determine
whether newly created positions fall within the recognition clause of the contract. West Shore School District v. West Shore Education
Association, 519 A.2d 552 (Pa. Cmwlth. 1986); Allegheny Intermediate Unit 3 Education Association v. Allegheny Intermediate Unit, 31
PPER ¶31128 (Final Order, 2000).
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The hearing examiner accepted the District’s assertion that the number of available
day-to-day substitutes had increased, but rejected, as pretext for its unlawful motive, the
District’s proffered assertion that because of that increase, the permanent substitute
teachers would not have been used for the 2003-2004 school year. In this regard, when the
documents from the Pennsylvania Department of Education were supplied by the District after
the hearing, it became evident that the change relied on by the District as its basis for the
increased number of day-to-day substitutes in 2003-2004 was available in 2000, and was
nothing new for the 2003-2004 school year as had been asserted by the District at the
hearing. Indeed, the District had the ability to use non-certificated persons as substitutes
even before it created the permanent substitute teaching positions in August 2002.
In addition, the hearing examiner also rejected the District’s contention that the
permanent positions were no longer desirable or necessary for the District due to the
increase number of available day-to-day substitutes. However, Dr. D’Arcangelo testified
on cross-examination that use of permanent substitute teachers was more “convenient” for
the District regardless of the number of day-to-day substitutes available from the
community. 6 On this record, there is no basis for disturbing the hearing examiner’s
credibility determinations and rejection of the District’s proffered reason for not
filling the permanent substitute teaching positions for the 2003-2004 school year.
As to the remedy, the hearing examiner only “mandated” what he concluded would have
been the status quo ante absent the District’s unlawful motivation, i.e. that that
District would not have eliminated the permanent substitute teaching positions for the
2003-2004 school year, but for its intent to eliminate the positions, and the employes
who filled them, because the Association prevailed in its grievance, an activity
expressly protected by PERA. The remedy afforded in this case is consistent with that
directed by the Board in Pennsylvania Labor Relations Board v. Richland School District,
12 PPER ¶12154 (Final Order, 1981), where Richland School District likewise eliminated
permanent substitute teaching positions following an arbitration award directing that
those positions are within the terms of the collective bargaining agreement. In that
case, as here, the Board directed that the affected employes be offered reinstatement and
be reemployed prospectively. Consistent with Section 1303 of PERA, the Board has broad
discretion in fashioning a remedy, and the hearing examiner’s remedy, directing
reinstatement of the affected employes, and making them whole for loss of pay and
benefits, effectuates the policies and purposes of PERA.
Accordingly, after a thorough review of the exceptions and all matters of record,
the hearing examiner did not err in concluding that the District violated Section
1201(a)(1) and (3) of PERA, or in remedying the District’s unfair practice.
ORDER
In view of the foregoing and in order to effectuate the policies of the Public
Employe Relations Act, the Board
HEREBY ORDERS AND DIRECTS
that exceptions filed by the Somerset Area School District are hereby dismissed, and the
September 29, 2005 Proposed Decision and Order, as amended herein, be and the same is
hereby made absolute and final.
SEALED, DATED and MAILED pursuant to conference call meeting of the Pennsylvania
Labor Relations Board, L. Dennis Martire, Chairman, Anne E. Covey, Member, and James M.
Darby, Member, this seventeenth day of January, 2006. The Board hereby authorizes the
Secretary of the Board, pursuant to 34 Pa. Code 95.81(a), to issue and serve upon the
parties hereto the within order.
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The District argues in its exception that the issue in this case is whether permanent substitute teachers are to receive the salary and
benefits under the collective bargaining agreement, an issue which is presented in the appeal of the arbitration award, and is not
properly before the Board.
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COMMONWEALTH OF PENNSYLVANIA
Pennsylvania Labor Relations Board

SOMERSET AREA EDUCATION ASSOCIATION :
:
v.
: Case No. PERA-C-03-547-W
:
SOMERSET AREA SCHOOL DISTRICT
:

AFFIDAVIT OF COMPLIANCE
The Somerset Area School District hereby certifies that it has ceased and desisted
from its violation of Section 1201(a)(1) and (3) of PERA; that it has filled the three
permanent substitute teacher positions; that it has offered the affected employes
unconditional reinstatement to their former positions without prejudice to any rights or
privileges enjoyed by them; that it has made the affected employes whole for lost wages
and benefits due to the District’s failure to fill the positions; that it has posted the
final order and proposed decision and order as directed; and that it has served a copy of
this affidavit on the Association at its principal place of business.

_______________________________
Signature/Date

_______________________________
Title

SWORN AND SUBSCRIBED TO before me
the day and year first aforesaid.

_________________________________
Signature of Notary Public

