COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

WESTMORELAND COUNTY COURT- RELATED
EMPLOYEES ASSOCI ATl ON

v. . Case No. PERA-C 08-270- W
VESTMORELAND COUNTY
FI NAL ORDER

On August 21, 2008, the Westnorel and County Court-Rel ated Enpl oyees Associ ation
(Association) filed timely exceptions and a supporting brief with the Pennsyl vani a Labor
Rel ati ons Board (Board).! The Association’ s exceptions challenge an August 1, 2008
deci sion of the Board Secretary declining to issue a conplaint and di sm ssing the
Associ ation’s Charge of Unfair Practices filed against Westnorel and County (County). The
County filed a response to the exceptions and a supporting brief on September 10, 2008.

In its Charge of Unfair Practices filed on July 21, 2008, the Association alleged
that the County violated Section 1201(a)(1), (2), (3) and (5) of the Public Enploye
Rel ati ons Act (PERA) by failing to maintain the status quo during negotiations for a new
col I ective bargai ning agreenent. The Association alleged that the County altered the
status quo by refusing to make dues deductions on behalf of the Association pursuant to
the expired collective bargai ni ng agreenent between the County and the forner bargaining
representative, the Service Enpl oyees International Union, Local 668 (SElU).?

In the August 1, 2008 dismissal letter, the Board Secretary concluded that the
Associ ation did not state a cause of action under Section 1201(a)(5) of PERA because a
public enployer is not required to deduct and renmit union dues to a newy-certified
bar gai ni ng representative where the dues deductions were previously nade pursuant to a
col l ective bargaining agreement with the prior bargaining representative. In support of
the decision, the Board Secretary cited PLRB v. Phil adel phia Housing Authority, 12 PPER |
12058 (Final Order, 1981) and FOP, Pennsyl vani a Conservation Police Oficers Lodge 114 v.
Commonweal th of Pennsyl vani a, Pennsyl vani a Gane Commi ssion, 39 PPER {1 87 (Proposed
Deci sion and Order, 2008) as controlling precedent directly on point. The Secretary
further declined to issue a conplaint on the other portions of the Association s charge
because the Association failed to allege facts that would support a finding that the
County committed an i ndependent violation of Section 1201(a)(1) of PERA or a violation of
Section 1201(a)(2) or (3) of PERA

The Association initially excepts to the Secretary’ s decision not to issue a
conpl ai nt under Section 1201(a)(1) and (5) of PERA, arguing that in order to maintain the
status quo during contract negotiations, the enployer nmust continue dues deductions.?
However, the Association fails to address the Board' s controlling decisions in
Phi | adel phi a Housi ng Aut hority and Pennsyl vani a Gane Commi ssi on, even though they were
cited by the Secretary. The Association further argues that it is evident that the County
conmitted a violation of Section 1201(a)(3) of PERA because the County continued the
status quo for all contractual matters, except for dues deductions, and only discontinued
dues deductions after the enpl oyes engaged in protected activity by choosing a new
bar gai ni ng representative

Y This charge deals with the court-rel ated bargaining unit. The Association filed an identical charge for the

court-appointed unit at Case No. PERA-C-08-269-W By Final Oder issued today, the Board di sm ssed the charge
pertaining to the court-appoi nted bargaining unit.

2 The agreenent between the County and SEIU expired on Decenber 31, 2005. The Association filed a rival petition

for representation on Cctober 25, 2007 and, followi ng a hearing and an election, was certified as the exclusive
representative of the enployes on March 14, 2008

3 The Association does not except to the Secretary’'s dismi ssal of its charge under Section 1201(a)(2) of PERA

and has withdrawn that portion of its charge



In determ ning whether to issue a conplaint, the Board assunes that all facts
all eged are true. Issuance of a conplaint on a charge of unfair practices is not a matter
of right, but is within the sound discretion of the Board. PSSU, Local 668 v. PLRB, 481
Pa. 81, 392 A 2d 256 (1978). A conplaint will not be issued if the facts alleged in the
charge coul d not support a cause of action for an unfair practice as defined by PERA
Homer Center Education Association v. Honer Center School District, 30 PPER 30024
(Final Order, 1998).

After review of the Association’s exceptions, we rust dismss the exceptions and
affirmthe decision of the Secretary not to issue a conplaint. In Philadel phia Housing
Authority, supra, the newly-certified bargaining representative filed a charge of unfair
practices when the enpl oyer refused to deduct union dues on its behalf pursuant to the
expired contract between the enployer and the prior bargaining representative. In
rejecting the new bargaining representative s charge, the Board stated:

The Conpl ainant relies heavily on the Board' s recent decision in Lehigh
County, 11 PPER T 11115 (1980) wherein the Board found that the enpl oyer had
conmitted an unfair practice by ceasing dues deductions during a period of no
contract with the certified representative of its enployes. W find this case
to be materially distinguishable fromLehigh County in that dues deductions
here were sought not by the representative contenplated by the contract but
rather by a newy certified representative. W do not believe that the
“status quo” enconpasses the extension of a dues check-off from a suppl anted
bar gai ni ng representative in favor of a new y-certified bargaining
representative. See, Appeal of Cunberland Valley School District, 483 Pa.

134, 384 A 2d 946, 9 PPER 9291 (1978); also PLRB v. WIIliansport Area Schoo
District, 486 Pa. 275, 406 A 2d 329, 10 PPER 10265 (1979).

Phi | adel phi a Housi ng Authority, 12 PPER at 82. Accord Pennsylvania Gane Conmmi Ssion, supra.

Pursuant to the above-cited Board deci sions, an enployer does not have a duty under
PERA to naintain dues deductions and renmit themto a successor bargaining representative
under an expired collective bargaining agreenent with a prior representative. Rather,
such a duty only arises through bargai ni ng between the enpl oyer and the successor
representative for the enployes. The cases relied upon by the Association, Pennsylvania
State Park Officers Association v. PLRB, 854 A 2d 674 (Pa. Cnwith. 2004); MIIcreek
Townshi p School District v. PLRB, 631 A 2d 734 (Pa. CmMth. 1993); Norwin School District

v. Belan, 510 Pa. 255, 507 A 2d 373 (1986), do not involve the issue of whether dues
deductions rmust be maintained after a contract expires and there is a change in the
enpl oye representative, and thus those cases are not applicable to the facts presented
here. Nor does the Association even attenpt to distinguish this case fromthe Board's
decisions directly on point in Philadel phia Housing Authority and Pennsyl vani a Gane
Conmi ssi on. Accordingly, the Secretary did not err by refusing to issue a conplaint on
the Association’s charge of a violation of Section 1201(a)(1) and (5) of PERA.

Furthernore, because the County had no obligation to continue dues deductions
followi ng the change in the enpl oye bargaining representative, the charge also fails to
state a violation of Section 1201(a)(3) of PERA. Even if the County maintained the status
guo regarding other contractual terms as the Association alleges, such action is not
i ndicative of a discrimnatory intent because other contractual terms not involving
paynment of union dues are not affected by the change in bargaining representative and
nmust be maintai ned under well-settled case |law. Mreover, the nmere timng of the County’s
action is insufficient to establish a discrimnatory notive. Teansters Local No. 764 v.
Mont our County, 35 PPER 12 (Final Order, 2004) (timing alone is insufficient to
denonstrate a violation of Section 1201(a)(3) of PERA); AFSCME, AFL-CIO Council 13 v.
Conmonweal th, Departnent of Labor and Industry, 16 PPER § 16020 (Final Order, 1984)
(same). Indeed, it is not surprising that the County ceased dues deductions after the
enpl oyes sel ected a new bargai ning representati ve because the County’s duty to make the
deductions on behalf of the prior representative ceased at that point in tine.
Accordingly, the Secretary correctly determined that the charge fails to state a cause of
action under Section 1201(a)(3) of PERA




After a thorough review of the exceptions and all natters of record, there are no
facts alleged warranting i ssuance of a conplaint. Accordingly, the Board shall disniss
t he exceptions and sustain the Secretary's decision declining to issue a conplaint.

ORDER

In view of the foregoing and in order to effectuate the policies of the Public
Enpl oye Rel ati ons Act, the Board

HEREBY ORDERS AND DI RECTS

that the exceptions are dism ssed and the Secretary's decision not to issue a conpl aint
be and the sane is hereby nade absolute and final.

SEALED, DATED and MAI LED at Harrisburg, Pennsylvania pursuant to Conference Call
Meeting of the Pennsylvania Labor Relations Board, L. Dennis Martire, Chairnman, and Anne
E. Covey, Menber, and James M Darby, Menber, this sixteenth day of Decenber, 2008. The
Board hereby authorizes the Secretary of the Board, pursuant to 34 Pa. Code 95.81(a), to
i ssue and serve upon the parties hereto the within Order.
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