COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

PENNSYLVANI A STATE TROOPERS ASSOCI ATI ON
v. . Case No. PF-C 07-120-E

COMMONWEALTH OF PENNSYLVANI A
PENNSYLVANI A STATE POLI CE

PROPOSED DECI SI ON AND ORDER

On August 30, 2007, the Pennsylvania State Troopers Association (PSTA) filed with the
Pennsyl vani a Labor Rel ations Board (Board) a charge of unfair |abor practices alleging that
t he Commonweal th of Pennsyl vani a, Pennsylvania State Police (Comonweal th), violated
sections 6(1)(a), 6(1)(c) and 6(1)(e) of the Pennsylvania Labor Relations Act (PLRA) as
read in pari materia with Act 111 of 1968 (Act 111) by suspending Corporal Daniel Kline for
three days without pay and for seven days w thout pay on July 24, 2007. On Cctober 4, 2007
the Secretary of the Board issued a conplaint and notice of hearing directing that a
heari ng on the charge be held on Decenber 4, 2007. On Novenber 7, 2007, the hearing
exam ner, upon the request of the PSTA and wi thout objection by the Commonweal th, conti nued
the hearing. The hearing exam ner reschedul ed the hearing to February 12, 2008

On January 22, 2008, the PSTA anended the charge to allege that the Commonweal th
commtted additional unfair |abor practices under sections 6(1)(a), 6(1)(c) and 6(1)(e)
by issuing a supervisor’s notation to Corporal Kline on Decenber 20, 2007, and by rating him
“subst andard” on his enploye performance review (EPR) for 2006-2007.! On January 25, 2008
the Commonwealth filed a notion in opposition to anendnent of charge of unfair practices
requesting that the Board decline to i ssue an amended conplaint lest it “significantly alter
t he scope of the proposed investigation” to the prejudice of the Commonwealth.? In the
alternative, the Commonweal th requested that the hearing be continued to afford it sufficient
tine to prepare a defense to the anended charge. On January 31, 2008, the Secretary issued an
anended conpl ai nt and notice of hearing directing that a hearing be held on February 12, 2008.°3

On February 11, 2008, the hearing exam ner, upon the request of the Comronweal th
and over the objection of the PSTA, continued the hearing. The hearing exam ner
reschedul ed the hearing to April 1, 2008. On February 21, 2008, the hearing exam ner,
upon the request of the PSTA and w t hout objection by the Commonweal th, continued the
hearing. The hearing exam ner reschedul ed the hearing to May 29, 2008.

1 The PSTA al so al | eged that the Commonweal th conmitted unfair practices by renoving Corporal Kenneth Yuhas from
the position of special projects supervisor. Specification of charges  29. The PSTA did not reiterate that

all egation in a second anended charge it filed. Nor did the PSTAlitigate that allegation at the hearing. A
charge not presented to a hearing exam ner is, of course, waived. SSHE, 32 PPER § 32118 (Final Order 2001).
Accordingly, the allegation involving Corporal Yuhas will not be addressed

2 In support of its notion, the Conmonweal th pointed out that the amended charge included the additiona

al l egation as to Corporal Yuhas. The Conmobnwealth also cited School District of the Township of Mllcreek, 9
PPER 9§ 9136 (N si Decision and Order 1978), where the Boardgranted a notion to anend a charge, noting that
“[t]he anmendment does not alter the parameters of the proposed investigation.” Id. at 294

3 Al t hough the Commonweal th no | onger argues the point, it is noted that the Secretary properly issued the anended
conpl ai nt and notice of hearing even though the amendnment altered the scope of the proposed investigation by
adding the allegation as to Corporal Yuhas. The Board's rules and regul ati ons provide as follows:

“In the discretion of the Board, upon due notice to the parties, a conplaint may be amended, in such manner

as the Board may deem proper, at any tinme before the issuance of a final decision and order if no new cause

of action is added after the statute of lintations has run.”
34 Pa. Code § 93.14(b). The anended charge did not add a new cause of action after the statute of linitations
had run, so under the Board' s rules and regul ations the Secretary had the authority to i ssue the anmended
conpl aint. Moreover, the Board' s rules and regulations further provide that a hearing nay be “at a time not |ess
than 5 days after the service of the conplaint.” 34 Pa. Code § 93.14(a). The Secretary provided tinely notice of
the hearing to the Cormonweal th, so there also was no prejudice to the Conmonweal t h

Not hing in School District of the Township of MIlcreek, supra, conpels a contrary result. Al though the

amendnment did not alter the paranmeters of the proposed investigation in that case, the Board did not find that a
charge may only be amended when that is the case. Indeed, the Board's rules and regul ati ons provi de otherw se




On February 29, 2008, the PSTA anmended the charge to allege that the Commopnweal th
conm tted additional unfair |abor practices under sections 6(1)(a), 6(1)(c) and 6(1)(e)
as well as an unfair |abor practice under section 6(1)(d) of the PLRA as read in pari
materia with Act 111 by placing a matchbox car in Corporal Kline's mailbox in |ate
January 2008 and by issuing a supervisor’'s notation to Corporal Kline on January 31,
2008. On March 6, 2008, the Secretary issued a second anended conpl aint and notice of
hearing directing that a hearing be held on May 29, 2008.

On May 29, 2008, a first day of hearing was held. On July 23, 2008, a second day of
heari ng was held. On both days of hearing, the hearing exam ner afforded the parties a
full opportunity to present evidence and to cross-exam ne witnesses. At the conclusion of
the PSTA' s case-in-chief, the Commpbnweal th noved to dismss the charge as to Corporal
Kl ine' s suspensions on the ground that the PSTA had not presented a prinma facie case
(N.T. 218-219).* The hearing exami ner took the notion under advisenent pending the receipt
of briefs (N.T. 220-221). On Septenber 22, 2008, each party filed a brief by hand-
delivery or by deposit in the US. Mil

The hearing exam ner, on the basis of the evidence presented at the hearing, nakes
the foll ow ng:

FI NDI NGS OF FACT

1. The PSTA represents a bargaining unit that includes troopers, corporals and
sergeants who are enployed by the Commonweal th as nmenbers of various Troops within the
Pennsyl vania State Police (PSP). (N.T. 9, 69, 180-181, 249-250)

2. In 2004, the Commonweal th assigned Corporal Kline to Troop D, Beaver. During his
tenure at Troop D, Beaver, he was the PSTA' s station representative. As the PSTA' s
station representative, he was responsible for referring to the PSTA conplaints from
menbers of the bargaining unit and for representing themat internal affairs interviews.
(N.T. 8-10)

3. In January 2005, the Commonweal th assigned Corporal Kline to Troop T, G bsonia,
pursuant to a resolution of a grievance he had filed. (N.T. 8-9)

4. During 2005, Corporal Kline appeared as a witness for Trooper Henry Marotti at
an arbitration. (N.T. 10)

5. In January 2007, the Commonweal th assi gned Sergeant Bryan Key as the station
comander at Troop T, G bsonia. As the station comander, he was responsi ble for the overal
running of the station. He expected corporals to be front |ine supervisors responsible for
ensuring that their subordinates adhered to existing policies. (N T. 247-249)

6. In January 2007, Corporal Kline becane the PSTA's station representative at
Troop T, G bsonia. (N.T. 9-10)

7. In early 2007, Corporal Kliine represented Trooper Harold McC ean at an interna
affairs interview (N T. 13-14)

8. In March 2007, the PSP's bureau of integrity and professional standards, upon a
conplaint filed by the station conmander at Troop T, New Stanton (Sergeant Anthony
DeLuca), conducted an internal affairs investigation of Corporal Kline. The investigation
i nvol ved a nobile video recording (MWR) that Corporal Kline was to have downl oaded to a
disc but had not. (N T. 15-17, 77, 202, 222-232; Commonweal th Exhibit 9)

4 The Commonweal th al so moved to disniss the charge to the extent that the PSTA alleged that the Commonweal th

conmmitted unfair |abor practices by threatening to arrest a PSTA attorney for trespass at an investigatory
interview of Corporal Rivera on Septenber 13, 2007. According to the Conmonweal th, the PSTA did not present a
prima facie case in that regard either. Al though the PSTA alleged that the Conmbnweal th made such a threat,
anmended specification of charges T 22, the PSTA did so in support of the charge as to the supervisor’s notation
and as to the EPR The PSTA did not charge that the Commpnwealth committed unfair |abor practices by naki ng such
a threat. Thus, whether or not the Commonweal th committed an unfair |abor practice by threatening to arrest a
PSTA attorney for trespass at an investigatory interview of Corporal Rivera on Septenber 13, 2007, is not before
the Board. See |roquois School District, 37 PPER 167 (Final Order 2006)(the Board only has jurisdiction to find
the unfair practices charged). Accordingly, this portion of the Commbnwealth’s notion will not be addressed
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9. In March 2007, the PSP's bureau of integrity and professional standards, upon a
conplaint filed by Sergeant Key, conducted an internal affairs investigation of Corpora
Kline. The investigation involved a traffic stop during which Corporal Kline returned to
a suspect sone of the cash that he had seized as evidence. (N T. 15, 19-20, 80-82, 247,
252-256; Commonweal th Exhibit 13)

10. In April 2007, Sergeant Key told Corporal Kline that he would personally
initiate an internal affairs investigation of himand Trooper Thomas Cassel berry if
Corporal Kline “FOP'd up” during the investigation of a conplaint by a suspect who
Corporal Kline and Trooper Cassel berry had stopped. (N T. 11-13, 70, 140, 247, 320)

11. On June 22, 2007, Troop T's commander (Captain R J. Patterson) issued a
disciplinary action report to Corporal Kline “for fail[ing] to verify the M/VR recorded on
t he conpact disc after he burned it.” (N T. 190; Conmonweal th Exhibit 1)

12. During a roll call on June 26, 2007, Trooper Rubino asked Sergeant Key why he
had given overtime to Troop D, Butler, instead of to Troop T, New Stanton. Afterwards,
Sergeant Key told Corporal Kline that he would see to it that no one at Troop T,

G bsoni a, ever got overtine again if any one tried to show their dissatisfaction with his
decision to assign overtine to a different Troop. (N T. 25-26)

13. On July 1, 2007, Captain Patterson issued a disciplinary action report to
Corporal Kline for the incident involving the traffic stop. Captain Patterson wote that
“Corporal Kline did not have the authority to give away any seized asset.” (Comonwealth
Exhi bit 3)

14. By nenorandum dated July 24, 2007, the PSP s departnent discipline officer
(Captain Lisa S. Christie) suspended Corporal Kline for three days without pay for the
MVR incident. |In support of the suspension, she cited regulations requiring the accurate
subm ssi on of reports, the proper perfornance of duties and the protection of any
evidence. (N T. 17, 233; PSTA Exhibit 1, Commonweal th Exhibits 10-12)

15. By nenorandum dated July 24, 2007, Captain Christie suspended Corporal Kline
for seven days without pay for the traffic stop incident. In support of the suspensions,
she cited regulations requiring the proper perfornmance of duties, conpetency and the
protection of any evidence. (N T. 20-21; PSTA Exhibit 2, Commonweal th Exhibits 11-12, 14)

16. During July 2007, Corporal Kline represented Corporal Montgonmery Thomas and
Trooper Israel Rivera at internal affairs interviews. (N T. 13-14, 150-151)

17. By the fall of 2007, Corporal Kline had referred to the PSTA conplaints from
troopers about the assignnment of overtime and the use of leave at Troop T, G bsonia. At
Corporal Kline's invitation, troopers had filed the sane conplaints directly with the
PSTA' s | eadership. (N T. 24-25, 29-33, 100-101, 137-138, 146-149, 157, 160-163, 184-185)

18. In Cctober or Novenber 2007, the PSTA' s president (Sergeant Bruce Edwards) and
vi ce-presi dent (Corporal Joe Sarkis) net with Troop T's area comrander (Major MDaniel)
and with Captain Patterson about overtinme and the use of |eave at Troop T, G bsoni a.
Sergeant Key's nanme “cane up.” (N T. 166, 180, 189-190)

19. On Decenber 4, 2007, Sergeant Key executed an EPR for Corporal Kline for the
period 11/06 to 11/07. Sergeant Key rated Corporal Kline's overall perfornmance as
satisfactory. In the area of job know edge/skills, Sergeant Key rated Corporal Kline's
performance as unsatisfactory. By definition, an unsatisfactory rating for job
know edge/ skills may nmean the enploye “[c]onsistently denonstrates a | ack of basic job
know edge and/or skills to performjob.” Sergeant Key rated Corporal Kline' s perfornmance
in the area of job know edge/skills as unsatisfactory because he thought that Corpora
Kline had not followed regulations during the MR incident and the traffic stop incident,
had been using his old trooper’s identification card instead of a current corporal’s
identification card in violation of a regulation and had inaccurately recorded the nunber
of warnings he had issued. Sergeant Key wote as foll ows:



“1. JOB KNOALEDGE/ SKI LLS: Corporal Kline displays a worki ng know edge of the Vehicle
Code, Crines Code and various Departnmental Rules and Regul ations. On four occasions
during this assessnment period, Kline did not adhere to Departnent guidelines and
procedures. Two of the incidents resulted in formal conplaints that were initiated by
ne and anot her station commander. One incident focused on the apparent mishandling of
‘sei zed’ nonies and property. In the second incident, Corporal Kline intentionally or
i nadvertently recorded i naccurate information regarding his actions during a crimna
i nvestigation. The allegations/conplaints were sustained and Kline was disciplined by
the department. In connection to his discipline it was discovered that [he] was not
famliar with Adm nistrative Regulation 3-4. Corporal Kline surrendered his Trooper
Identification Card that was issued in 1987. Kl ine was pronoted to Corporal in May of
1999. When asked about the eight year delay in regards to getting a new
identification card, he responded he ‘didn’t know he had to. (Notation and STD 501
Attached). Corporal Kline also inaccurately recorded the nunber of witten warning[s]
he issued in his self prepared quarterly activities. Corporal Kline recorded 78 and
only issued 9. (Notation Attached).”

In the area of work results, Sergeant Key rated Corporal Kline s perfornmance as needs
i mprovenent. By definition, a needs inprovenment rating for work results neans that the
enpl oye “[o]ften has difficulty nmeeting expected quality, quantity, custoner service,
and/ or tineliness standards.” Sergeant Key wote as follows:

“2. WORK RESULTS: Corporal Kliine can conplete duty assignments with little
difficulty and with ninimal supervision when given anple notice. In regards to the
quality and quantity of work perforned, it is generally adequate. Excluding the two
significant incidents nentioned in the p[re]vious Job Factor.”

Corporal Kline's “union activities” played no part in Sergeant Key's eval uation of
Corporal Kline's performance. (N T. 41, 94, 269-272, 278, 291-300, 310; PSTA Exhibit 6)

20. By regulation, an EPR is to be based on an enpl oye’'s performance over the
course of the entire rating period. Conplaints |eading to discipline and discipline are
not to be considered. The behavi or underlying the conplaints may be considered. (N.T.
197-200, 269, 301, 339-340; PSTA Exhibit 13)

21. By regul ation, when nenbers of the PSP are pronoted, they are to obtain a new
identification card with their current rank. Corporal Kl ine had been using his
identification card as a trooper. (N T. 44, 271, 299)

22. Corporal Kline had no problemwi th arrests and citations being overturned and had
been witing nmore citations than others. (N T. 47-48, 94-97, 305; Commonweal th Exhibits 6-8)

23. In nid-Decenber 2007, the PSTA's treasurer (Corporal Yuhas) subnitted to Mjor
McDani el and to Captain Patterson a |list of conplaints abort overtinme and the use of |eave,
anmong other things, at Troop T, G bsonia. (N T. 157-158, 167-170, 184-185; PSTA Exhibit 12)

24. On Decenber 19, 2007, Major MDaniel, Captain Patterson and Troop T's western
secti on commander (Lieutenant Janes MFadden) directed Sergeant Key to address the
conpl aints that Corporal Yuhas had submitted to Major MDaniel and to Captain Patterson
(N.T. 263, 321-322, 330)

25. On Decenber 20, 2007, at a roll call, Sergeant Key had a list of the conplaints
t hat Corporal Yuhas had submitted to Major MDaniel and to Captain Patterson. Sergeant
Key knew the conpl aints had been submtted by the PSTA. He addressed some of the
conplaints. Smling at Corporal Kline, he said that overtinme would be distributed based
on “overall performance” rather than “production.” He al so said that “overal
performance” was “a great statenent” because “it’s very vague, which nmeans that | can
give the overtine to anyone | want to.” Corporal Kline conplained to a trooper about the
amount of his own overtinme in conparison to that of other corporals. Afterwards, Sergeant
Key told Corporal Kline that the roll call “may not have been the npbst appropriate
setting to tal k about personal issues.” (N T. 34-39, 43-44, 84, 101, 125-126, 129-130,
139, 264-265, 267, 321-324; PSTA Exhibit 4)



26. On December 20, 2007, Sergeant Key issued a supervisor’'s notation to Corpora
Kline as foll ows:

“On this date, you were counseled in regards to di scussing personal and personnel
policy issues in inappropriate settings (i.e. Roll Call). On two occasions (12/18 &
12/ 20) you were clearly not pleased with nanagenent decisions in regards to | eave
sel ection and construction overtime issues. These[] issues had an inmpact on you and
your subordinates. It was clear to me that you wanted to vent and/or wanted a
response fromnme during Roll Call. On this date | request[ed] that we speak in
private and you requested a witness. Trooper Paul Marchw nski acconpani ed you. In
brief, you were advised that it is ‘Best’ to discuss personal/personnel issues in
private and |l ater share the [c]ontents of our exchange wi th subordinates. You
appeared to be very receptive.”

Sergeant Key issued the supervisor’'s notation because he thought that Corporal Kline had
di scussed a “personal issue” and “wasn’t serving in the role as a supervisor” at the rol
call. The supervisor’'s notation along with tissues from Sergeant Key's office were placed
in Corporal Kiine' s mailbox. (N T. 59-63; 266-268, 278; PSTA Exhibits 5 and 10)

27. On Decenber 20, 2007, Lieutenant MFadden signed Corporal Kline's EPR as the
reviewi ng officer. Lieutenant McFadden concurred with Sergeant’s Key’'s rating of Corpora
Kl i ne. Lieutenant McFadden considered the quality and general number of arrests that
Corporal Kline had nade. Lieutenant McFadden did not know the exact nunber of arrests
that Corporal Kiine had made or the exact number of warnings he had issued. (N T. 103,
270, 331-332, 340-341, 346-348; PSTA Exhibit 6)

28. On January 2, 2008, Corporal K ine received his EPR (N T. 41, 103; PSTA Exhibit 6)

29. On January 25, 2008, Sergeant Key sent an emmil assigning Corporal Kline as the
vehi cl e mai ntenance officer (VMO and Trooper Wayne Kress as the alternate VMO at Troop
T, G bsonia. A VMO is responsible for making sure that a troop’s fleet of vehicles is
properly maintained. After he sent the email, Sergeant Key, without “put[ting] a great
deal of thought into it,” placed a matchbox car in Corporal Kline's mailbox. (N T. 49-52,
62- 64, 273-277, 282, 285, 289-290; PSTA Exhibit 11)

30. On January 28, 2008, Corporal Kline sent an email to Sergeant Key, anong
others, as follows:

“CGentlenmen, during Roll Call today, | was advised by Trooper KRESS that he was not to
be assi gned zones as he was now hol di ng a SPECI ALI ZED PGCsI TI ON of VMO? Renovi ng him
fromthe zones brought us down to three zone coverage. As well, it would have been
just a small courtesy to ask nme what desk | preferred prior to providing TFC/ VMO
Kress with a locking desk. | amstill a corporal with over 20 years on the job

As well in Roll Call today, | inquired about why so many Troopers are tuning in
VC3111 (bedience to Traffic Control Citation in lieu of VC3362 Maxi mum Speed Limnt
citations? Again, | was advised by a Trooper that Corporal PATTERSON related to the
nmen that this station now accepts VC3111 in |ieu of VC3362? If this is NEW STATI ON
POLI CY and TFC/ VMO KRESS has been chosen for a specialized position, it would have
been nmere courtesy to at |east send an email or tell all of the supervisors so that
we are kept inforned and are on the same page.

Pl ease advise if the above changes are in effect. Cpl. KLINE
(N.T. 53-55, 272-273; PSTA Exhibit 8)

31. On January 31, 2008, Sergeant Key issued a supervisor’'s notation to Corpora
Kline as foll ows:

“On Monday January 28, 2008 you sent an emmil to the G bsonia Station’s Supervisors
and a personal associate. The enail vented about not being informed about changes in
current duty assignments. You[]r[] enmail clearly indicated that you failed to conply



with the instructions contained in STD 501 Supervisory Responsibilities and Duty
Assi gnnents dated January 31, 2007, Paragraph #3 (n) ‘Open and Review ALL E-nails

daily’. | sent an email containing the changes in duty assignnents to you on Friday
January 25, 2008. You apparently did not open/read the enmil that | sent to you three
days prior to your January 28'" email. The schedul e indicates that you worked the 25'"

26'", 27'" and 28'". Read emmils daily to avoid inaccurate comments and editorials.
Fortunately ny enmail did not contain officer safety issues or tinme sensitive
admnistrative itens (i.e. Subpoenas, VM), Call-offs, D scretionary Overtine, etc)|[.]

Thank you.”

Sergeant Key issued the supervisor’s notation because he interpreted Corporal Kl ine' s enai
as indicating that Corporal Kline had not read his enail assigning himas the VMO and
Trooper Kress as the alternate VMO, (N T. 56-57, 272-273, 279, 286-288; PSTA Exhibit 9)

32. Corporal Kline's “union activities” did not |lead Sergeant Key to treat Corpora
Kline any differently fromother corporals. (N T. 278)

DI SCUSSI ON

The PSTA has charged that the Commnwealth comritted unfair |abor practices by
suspendi ng Corporal Kline for three days w thout pay and for seven days w thout pay on
July 24, 2007. Specification of charges § 15. According to the PSTA, the Comronweal th
i nposed t he suspensions on Corporal Kline because he engaged in protected activity by
serving as the PSTA's station representative at Troop D, Beaver, and at Troop T,

G bsonia, by filing a grievance that resulted in his transfer to Troop T, G bsonia, and
by testifying on behalf of Trooper Morretti at an arbitration. Specification of charges
13. The PSTA alleges that the three day suspension “is disparate treatnent neant to
puni sh Kline for his past union advocacy” because the Commonweal th “has not issued
suspensions for simlar errors where other Troopers were involved.” Specification of
charges 1 9. As to the seven day suspension, the PSTA alleges that “[s]imlar actions by
ot her Troopers have resulted in no disciplinary action.” Specification of charges | 10.
Reiterating, the PSTA all eges that the Commobnweal th “i nvestigated and suspended Kline
unfairly because of his prior union activity and current standing as PSTA station
representative” and that both suspensions “are disparate and discrimnatory penalties
neant to punish Kline for his union representation.” Specification of charges T 14.

The PSTA has charged that the Comobnwealth comrtted additional unfair |abor
practices by issuing a supervisor’s notation to Corporal Kl ine on Decenber 20, 2007, and
by rating him*“substandard” on his EPR for 2006-2007. Amended specification of charges |
30; second anended specification of charges {1 25. According to the PSTA, the Commonweal th
i ssued the supervisor’s notation and rated him “substandard” on his EPR because he
engaged in protected activity by “di scussing nmenbers’ conplaints and gri evances with PSP
| eadershi p.” Amended specification of charges T 29; second anended specification of
charges f 25. The PSTA alleges that the Commonwealth “retaliated against Kline for the
airing of those conplaints and chal |l engi ng deci si onmaki ng/ authority.” 1d.

The PSTA has charged that the Commonwealth comitted additional unfair |abor
practices by placing a matchbox car in Corporal Kline's nmailbox in |ate January 2008 and
by issuing a supervisor’s notation to Corporal Kline on January 31, 2008. Second anended
specification of charges {1 33. The PSTA alleges that the Commonwealth’s “actions in this
regard are part of a continuing pattern of harassnent for Kline' s having brought the unfair
| abor practice charges under the PLRA.” Second anmended specification of charges § 32.

As set forth inits nmotion to dismss, the Conmonwealth contends that the charge as
to the suspensi ons shoul d be dism ssed because the PSTA did not present a prina faci e case
during its case-in-chief. The Commpbnweal th contends that the charge as to the suspensi ons
al so shoul d be di sm ssed because, in rebuttal to any prima facie case that the PSTA may
have presented, it showed that it suspended Corporal Kline for legitinmate business reasons.

The Conmmonweal th contends that the charge as to the first supervisor’s notation and
as to the EPR shoul d be dism ssed because it showed that it had | egitinate business
reasons for issuing the supervisor’s notation and for rating Corporal Kline as it did.
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The Conmmonweal th contends that the charge as to the placing of the matchbox car in
Corporal Kline's mailbox and as to the second supervisor’s notation should be disn ssed
because the placing of the car in his mailbox “can be interpreted as nothing nore than an
attenpt at humor” (Brief at 24) and because it had a legitimate business reason for
i ssuing the supervisor’s notation

An empl oyer commits unfair |abor practices under sections 6(1)(a) and 6(1)(c) by
di scrimnating agai nst an enpl oye for having engaged in an activity protected by the PLRA
as read in pari materia with Act 111. Duryea Borough Police Departnment v. PLRB, 862 A 2d
122 (Pa. Cmwi th. 2004). Acting as a station representative for the PSTA is a protected
activity. Commonweal th of Pennsylvania, PSP, 34 PPER 14 (Proposed Decision and O der
2003). So is the filing of a grievance. Id. Appearing as a witness at an arbitration is,
too. Commonweal th of Pennsylvania, PSP, 36 PPER 121 (Final Order 2005).

In order to prove unfair |abor practices under sections 6(1)(a) and 6(1)(c), the
charging party nust present during its case-in-chief a prima facie case that the enpl oye
engaged in protected activity, that the enployer knew that the enpl oye had done so and
that the enployer discrininated agai nst the enpl oye for having done so. Brentwood
Bor ough, 35 PPER 112 (Final Order 2004), citing Perry County v. PLRB, 634 A 2d 808 (Pa.
Cm th. 1992). The discrimnatory notivation creates the offense. 1d. Evidence introduced
after the charging party presents its case-in-chief is not to be considered in deciding
whet her or not the charging party presented a prima facie case. Erie Cty Schoo
District, 39 PPER 8 (Final Order 2008). If the charging party presents a prima facie case
during its case-in-chief, the charge is to be sustained unless the enmpl oyer shows that it
woul d have taken the sanme action even if the enpl oye had not engaged in the protected
activity. Brentwood Borough, supra. A valid non-discrininatory reason for an enpl oynent
action nay rebut any inference that the enployer was discrimnatorily notivated. Duryea
Bor ough Pol i ce Departnent, supra.

Any finding of an unfair |abor practice must be supported by substantial evidence.
Commonweal th of Pennsyl vania, PLRB v. Fabrication Specialists, Inc., 477 Pa. 23, 383 A 2d
802 (1978). A statement reflecting anti-union aninmus on the part of an enployer wll
support a finding that the enpl oyer discrimnated agai nst an enpl oye for having engaged
in protected activity. Brentwood Borough, supra. Cl ose tining between the enploye’s
protected activity and the enployer’s action coupled with the enployer’s disparate
treatment of similarly situated enployes will, too. City of Reading v. PLRB, 568 A 2d 715
(Pa. Cmwith. 1989). So will close timng between the enploye’'s protected activity and the
enpl oyer’ s action coupled with an i nadequate expl anation for the enployer’s action
Lehi ghton Area School District v. PLRB, 682 A 2d 439 (Pa. Cnwith. 1996). The timng of
events al one, however, will not. Pennsylvania State Park O ficers Association v. PLRB
854 A . 2d 674 (Pa. Cmwith. 2004), petition for allowance of appeal denied, 582 Pa. 704,
871 A.2d 194 (2005). Nor will the lack of just cause as an arbitrator m ght define the
term Bucks County Comunity Coll ege, 36 PPER 84 (Final Order 2005). Suspicion is not
substantial evidence. Shive v. Bellefonte Area Board of School Directors, 317 A 2d 311
(Pa. Cmwith. 1974).

An enpl oyer commits an unfair |abor practice under section 6(1)(d) by
di scrim nating against an enploye for having filed a charge with the Board. Gty of
Phi | adel phia, 38 PPER 184 (Final Order 2007). The analysis to be enployed in disposing of
a charge under section 6(1)(d) mirrors the analysis to be enployed in disposing of a
charge under section 6(1)(c). 1d. Again, the discrimnatory notivation creates the
of fense. I|d.

In support of the charge as to the suspensions, the PSTA presented evidence during
its case-in-chief that Corporal Kline was its station representative at Troop D, Beaver,
in 2004 (finding of fact 2), was responsible as the PSTA's station representative for
representing menbers of the bargaining unit at internal affairs interviews (finding of
fact 2), filed a grievance resulting in his transfer to Troop T, G bsonia, in January
2005 (finding of fact 3), appeared as a witness for Trooper Marotti at an arbitration in
2005 (finding of fact 4), becane its station representative at Troop T, G bsonia, in
January 2007 (finding of fact 6), represented Trooper McClean at an internal affairs
interviewin early 2007 (finding of fact 7) and was suspended by the Commonweal th for



t hree days without pay and for seven days wi thout pay on July 24, 2007 (findings of fact
14-15). The PSTA al so presented evidence that Corporal Kline represented Corporal Thonas
and Trooper Kline at internal affairs interviews in July 2008 (finding of fact 16). Wth
the exception as to Corporal Kline' s representation of Corporal Thomas and Trooper

Ri vera, the PSTA thereby established that he engaged in protected activity before the
Conmonweal t h suspended hi m

Not abl y, however, the PSTA did not establish that the Commonweal th knew t hat
Corporal Kline was the PSTA's station representative at Troop D, Beaver, or at Troop T,
G bsonia.® In Muntour County, 35 PPER 147 (Final Order 2004), the Board found no basis for
concl udi ng that an enployer conmmtted unfair practices by discrimnatorily discharging an
enpl oye where the enpl oyer did not know that the enpl oye had engaged in protected
activity. Moreover, Corporal Kline' s appearance as a witness at the arbitration occurred
in 2005, yet the Commonweal th did not suspend himuntil July 24, 2007. In Caneron County
School District, 37 PPER 45 (Final Order 2006), the Board found no basis for concluding
that an enployer conmtted unfair practices by discrimnatorily refusing to pronote an
enpl oye who had engaged in protected activity where the enpl oye had engaged in the
protected activity two years before the enployer refused to pronote her. Furthernore, the
PSTA did not establish that the Commonweal th treated Corporal Kline any differently from
simlarly situated enployes. In Scott Township, 27 PPER T 27206 (Final Oder 1996), the
Board found no basis for concluding that an enpl oyer conmitted unfair |abor practices by
furloughing a police officer for having engaged in protected activity where there was no
showi ng that the enployer treated himany differently fromsinmlarly situated enpl oyes.
Thus, with respect to know edge and notive, the PSTA did not present a prima facie case
as to the suspensions. Accordingly, the Cormonwealth's notion to dismiss the charge as to
t he suspensi ons nust be granted.

Even if the PSTA had presented a prima facie case as to the suspensions, the result
woul d be the sane. In rebuttal to any prina facie case that the PSTA may have presented,
t he Conmonweal t h established that Corporal Kline engaged in the conduct for which it
suspended him (findings of fact 8-9). Thus, it is apparent that the Commonweal th woul d
have suspended himeven if he had not been the PSTA's station representative at Troop D
Beaver, and at Troop T, G bsonia, filed the grievance resulting in his assignment to
Troop T, G bsonia, or appeared as a witness at Trooper Marotti’'s arbitration
Accordingly, the charge as to the suspensions nust be dismssed for that reason as well.

In support of the charge as to the first supervisor’s notation and as to the EPR
t he PSTA presented evidence during its case-in-chief that by the fall of 2007 Corpora
Kline had referred to the PSTA s | eadership conplaints fromtroopers about the assignment
of overtine and the use of |leave at Troop T, G bsonia (finding of fact 17), that the
Conmonweal th i ssued the supervisor’s notation to himon Decenber 20, 2007 (finding of
fact 26) and that he received the EPR on January 2, 2008 (finding of fact 28). The PSTA
t hereby established that he engaged in protected activity before the Commonweal th issued
t he supervisor’s notation and before he received the EPR Notably, however, the PSTA did
not establish that the Commobnweal th knew that he had referred to the PSTA's | eadership
the conplaints fromthe troopers. In Caneron County School District, supra, the Board
found no basis for concluding that an enpl oyer knew that an enpl oye engaged in protected
activity by participating in the collective bargaining process where the enpl oye’s
participation in the collective bargai ning process occurred beyond the view of the
enpl oyer. Thus, with respect to know edge, the PSTA did not present a prinma facie case as
to the first supervisor’'s notation or as to the EPR Accordingly, the charge as to the
first supervisor’s notation and as to the EPR nmust be di sm ssed.

The PSTA seeningly contends that the Commonweal th nust have known that Corpora
Kline referred to the PSTA's | eadership the conplaints fromthe troopers about the
assi gnment of overtine and the use of |eave at Troop T, G bsonia. The PSTA points out

SAfter the PSTA presented its case-in-chief, the station commander at Troop T, G bsonia (Sergeant Key),
testified that he knew, albeit indirectly, that Corporal K ine was the PSTA's station representative at Troop T,
G bsonia (N T. 250-251). Because he testified after the PSTA presented its case-in-chief, however, his testinony
may not be relied upon to find that the PSTA presented a prima facie case. See Erie Gty School District, supra
(evidence introduced after the charging party presents its case-in-chief is not to be considered in deciding
whet her or not the charging party presented a prim facie case).
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that by m d- Decenber 2007 its | eadership had presented those conplaints to the PSP s

| eadership (findings of fact 18 and 23) and that on Decenber 19, 2007, the PSP s

| eadership directed the station manager at Troop T, G bsonia (Sergeant Key), to address
the conplaints (finding of fact 24). Suspicion, however, is not substantial evidence.
Shive, supra. Thus, in Tenple University, 23 PPER § 23033 (Final Order 1992), the Board
expl ai ned as foll ows:

“Absent specific know edge of the individual conplainants’ union activities the nere
general know edge of union activity al one does not |ead us to conclude the

[ enpl oyer’s] underlying nmotive was to discrimnate agai nst enpl oyes for protected
activity. ‘Suspicion . . . cannot be substituted for evidence.’” PLRB v. Sansom House

Enterprise, 378 Pa. 385, 391, 106 A 2d 404, 408 (1954).”

23 PPER at 64. Moyreover, under the small plant doctrine, the Board nmay infer that an
enpl oyer was aware of an enploye’'s protected activity where its plant is small, the

enpl oye is closely supervised and the enpl oye engaged in protected activity in such a
manner and at such tines that the enpl oyer nmust have noticed, Mntour County, supra, but
the PSTA did not establish that the small plant doctrine applies on the facts of this
case. There is, therefore, no basis for finding that the Comonweal th nust have known
that that Corporal Kline referred to the PSTA' s | eadership the conplaints fromthe
troopers about the assignnent of overtinme and the use of |eave at Troop T, G bsonia.

Even if the PSTA had presented a prina facie case as to the first supervisor’s
notation and as to the EPR, the result would be the sane. In rebuttal to any prim facie
case that the PSTA may have presented, the Commonweal th established through credible
testinmony by Sergeant Key that he issued the supervisor’s notation because he thought
that Corporal Kline had discussed a “personal issue” and “wasn't serving in the role as a
supervisor” at a roll call (finding of fact 26).°% The Conmonweal th al so presented credible
testimony by Sergeant Key that Corporal Kline' s “union activities” played no part in his
eval uation of Corporal Kline' s performance (finding of fact 19). Thus, it is apparent
that the Commonweal th woul d have issued the supervisor’s notation to Corporal Kl ine and
rated himas it did even if he had not engaged in protected activity by referring to the
PSTA' s | eadership the conplaints fromthe troopers. Accordingly, the charge as to the
first supervisor’s notation and as to the EPR must be dismissed for that reason as well.

The PSTA contends that Sergeant Key's testinobny was not credi ble. According to the
PSTA, Sergeant Key unconvincingly denied that in April 2007 he threatened to initiate an
internal affairs investigation against Corporal Kline and Trooper Cassel berry if Corporal
Kline “FOP'd up” during the investigation of a conplaint by a suspect who Corporal Kline
and Trooper Cassel berry had stopped (N T. 258-259, 319-320). The PSTA al so submits that
Sergeant Key unconvincingly denied that on June 26, 2007, he threatened to elimnate
overtine for Troop T, G bsonia, if anyone tried to show their dissatisfaction with his
assi gnnent of overtine to a different Troop (N T. 260-262, 320-321). In addition, the PSTA
points out that by regulation an EPR is to be based on an enpl oye’'s performance over the
course of the entire rating period (finding of fact 20), that Sergeant Key focused on four
discrete matters in evaluating Corporal Kline's job know edge/skills as unsatisfactory
(finding of fact 19) and that Corporal Kline had no problemw th arrests and citations
bei ng overturned and had been witing nore citations than others (finding of fact 22).

In naking a credibility judgment, a hearing exam ner is guided by a nunber of
consi derations. As a hearing exam ner explained in Douglass Townshi p, 34 PPER 131
(Proposed Decision and Order 2003):

“Credibility judgnents are based upon a wi tness’ s appearance, general bearing,
conduct on the stand, deneanor, manner of testifying (e.g. candor, frankness,

cl earness of statements), and certainty of the witness with respect to the facts.
Ross Townshi p, 23 PPER § 23175 (Proposed Decision and Order, 1992)(citing In Re

5 The PSTA has not charged that the Commonweal th conmitted unfair |abor practices by issuing the supervisor’s
notation to Corporal Kline because he conpl ai ned about his overtinme. Thus, whether or not he thereby engaged in
protected activity is not before the Board. See Iroquois School District, supra (the Board only has jurisdiction
to find the unfair practices charged).




Gaston’s Estate, 361 Pa. 105, 62 A 2d 904 (1949)). The deneanor of a witness is the
touchstone of credibility. Robinson v. Robinson, 183 Pa. Super. 574, 133 A 2d 259
(1957). Additionally, the Board has stated that an exam ner may sinply choose to
bel i eve one witness over another without further explanation. Upper South Hanpton
Townshi p, PLRB Case. No. PERA-C-90-60-E (Order Directing Remand to Hearing Exam ner
for Further Proceedings, 1991)(not reported in PPER).”

34 PPER at 402-403.

Sergeant Key unconvincingly denied that he threatened to initiate an interna
affairs investigation of Corporal Kline and Trooper Casselberry if Corporal Kline “FOP d
up” during the investigation the conplaint by the suspect who Corporal Kline and Trooper
Cassel berry had stopped. On cross-examnination, Sergeant Key seenmingly admitted that at an
earlier arbitration he testified that he could “not recall” if he made the threat (N T.
319). The inconsistency in his testinony casts doubt on his credibility on this point.
Accordingly, it has been found as fact that he nade the threat, as Corporal Kline
testified (finding of fact 10).~

In Iight of Sergeant Key’'s unconvincing denial that he threatened to initiate an
internal affairs investigation of Corporal Kline and Trooper Casselberry if Corpora
Kline “FOP'd up” during the investigation the conplaint by the suspect who Corporal Kline
and Trooper Cassel berry had stopped, it also has been found as fact that Sergeant Key
threatened to elininate overtine for Troop T, G bsonia, if anyone tried to show their
di ssatisfaction with his assignnent of overtinme to a different Troop, as Corporal Kline
testified (finding of fact 13).8

Sergeant Key plausibly testified, however, that he expected corporals to be front
i ne supervisors responsible for ensuring that their subordi nates adhered to existing
policies (finding of fact 7) and that he issued the supervisor’s notation because he
t hought that Corporal Kline had raised a “personal issue” and “wasn't serving in the role
as a supervisor” at the roll call (N T. 324). Sergeant Key also plausibly testified that
he rated Corporal Kline without regard to Corporal Kline's “union activities” (N T. 272).
Not ably, Corporal Kline's overall rating was satisfactory (finding of fact 19). Moreover,
al though the unsatisfactory rating for job know edge/ skills may have been without just
cause as an arbitrator mght define the termin that Corporal Kline had no problemwth
arrests and citations being overturned and had been witing nore citations than others
(finding of fact 22), there is no dispute that he otherw se engaged in the behavior
referenced by Sergeant Key in the EPR No anti-union aninus on the part of Sergeant Key
i s apparent under the circunstances. His testinony as to the supervisor’s notation and as
to the EPR has been credited accordingly.

In further support of the charge as to the EPR the PSTA points out that Lieutenant
McFadden testified that he concurred with the rating w thout knowi ng the exact nunber of
arrests Corporal Kline had nade or the exact nunber of warnings that he had issued
(finding of fact 27). The PSTA al so points out that the station commander at Troop T, New
Stanton (Corporal DeMarco), testified that he threatened to arrest a PSTA attorney for
trespass at an investigatory interview of Trooper Rivera on Septenber 13, 2007 (N. T. 202-
203). Lieutenant MFadden was only the reviewi ng officer, however, and testified w thout
rebuttal that he was generally aware of the nunber of citations that Corporal Kl ine had
i ssued (finding of fact 27). Furthernore, there is no apparent nexus between Corpora
DeMarco’s threat and Corporal Kline's EPR Thus, neither Lieutenant MFadden’s testinony
nor Corporal DeMarco’s testinony supports the charge.

In support of the charge as to the placing of the natchbox car in Corporal Kline's
mai | box and as to the second supervisor’s notation, the PSTA presented evidence during
its case-in-chief that Sergeant Key placed the matchbox car in Corporal Kline s mailbox

"The PSTA has not charged that Sergeant Key's threat constituted an unfair |abor practice in and of itself, so
whet her or not the Conmonweal th thereby committed unfair |abor practices is not before the Board and will not be
addressed. See Iroquois School District, supra (the Board only has jurisdiction to find the unfair practices
charged).

8See footnote 7.
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on January 25, 2008 (finding of fact 29), and issued the supervisor’s notation to himon
January 31, 2008 (finding of fact 31). As a review of the procedural history should

i ndi cate, the Commonwealth was aware of the filing of the charge and the anmended charge
bef ore Sergeant Key placed the matchbox car in Corporal Kline' s mailbox and before
Sergeant Key issued the supervisor’'s notation. Apart fromthe timng of events, however,
Sergeant Key's placenent of the matchbox car in Corporal Kline' s mail box seens to be
unexceptional. O course, standing alone, the timng of events will not support an

i nference of anti-union aninus. Pennsylvania State Park O ficers Association, supra.
Thus, with respect to notive, the PSTA did not present a prima facie case as to the

pl aci ng of the matchbox car in Corporal Kline' s nmail box. Accordingly, the charge as to
the placing of the matchbox car in Corporal Kline' s nailbox nmust be dism ssed.

Even if the PSTA had presented a prina facie case as to the placing of the matchbox
car in Corporal Kline's mailbox, the result would be the sane. In rebuttal to any prim
facie case that the PSTA may have presented, the Comonweal th established through
credi ble testinony by Sergeant Key that, without “put[ting] a great deal of thought into
it,” he placed the matchbox car in Corporal Kline' s mail box on the very day he assigned
Corporal Kline as the VMO (finding of fact 27). Thus, it is apparent that he woul d have
pl aced the mat chbox car in Corporal Kline' s nailbox even if the PSTA had not filed the
charge or the anended charge. Accordingly, the charge as to the placing of the matchbox
car in Corporal Kline's mailbox rmust be dism ssed for that reason as well.

The PSTA contends that the placenent of the matchbox car in Corporal Kline' s mailbox
has had a devastating inpact on its ability to represent its menbers. In support of its
contention, the PSTA presented testinony by its president (Sergeant Edwards) that the
pl acenent of the nmatchbox car in Corporal Kline's nailbox along with the placenent of tissues
from Sergeant Key' s office in Corporal K ine' s mailbox may have been a joke if perpetrated by
a trooper but was belittling and intimdating given Sergeant Key's invol venent and Corpora
Key’s status as the PSTA' s station representative at Troop T, G bsonia (N.T. 194). dven that
Sergeant Key was not notivated by anti-union ani mus, however, the inpact of his actions on
the PSTA's ability to represent its nenbers is irrel evant.

The PSTA did present a prima facie case as to the second supervisor’s notation. The
PSTA established that the supervisor’s notation excoriated Corporal Kline for not having
read an emai| about VMO assignnments (finding of fact 31). The PSTA al so established
t hrough testinmony by Corporal Kline that he had read the email (N T. 57). The PSTA
t hereby established an i nsubstantial explanation for the issuance of the supervisor’s
notation. Coupled with the timng of events, the insubstantial explanation for the
i ssuance of the supervisor’s notation supports a finding of a discrininatory notivation
on the part of the Commonweal th.

The charge as to the second supervisor’s notation neverthel ess nmust be dismissed. In
rebuttal to the PSTA's prinma facie case, the Commonweal th presented credible testinony by
Sergeant Key that he issued the supervisor’s notation because he interpreted a January 28
2008, emmil from Corporal Kline as indicating that Corporal Kline had not read the enmil
about the VMO assignnents (findings of fact 30-31). A close reading of Corporal Kline's
emai | bears that out (finding of fact 30). In his email, Corporal Kline wote that if
Corporal “KRESS has been chosen for a specialized position, it would have been nere
courtesy to at least send an email or tell all of the supervisors so that we are kept
informed and are on the sanme page.” 1d. No anti-union aninus on the part of Sergeant Key is
apparent under the circunstances. H s testinony has been credited accordingly. Thus, it is
apparent that the Commonweal th woul d have i ssued the supervisor’s notation to Corporal
Kline even if the PSTA had not filed the charge and the anmended charge on his behal f.

The PSTA contends that there was no basis for Sergeant Key to issue the
supervisor’s notation because Corporal Kline's enmail questioned why Trooper Kress had not
been assigned to zones and because Sergeant Key never told Corporal Kline that the
Trooper Kress was not to be assigned to zones (N.T. 57-58). Be that as it may, the fact
remai ns that Sergeant Key's testinony that he issued the supervisor’s notation because he
interpreted Corporal Kline's email as indicating that he had not read Sergeant Key's
emai|l is borne out by the record. The PSTA's contention is, therefore, without nerit.

11



CONCLUSI ONS

The hearing exam ner, therefore, after due consideration of the foregoing and the
record as a whole, concludes and finds as foll ows:

1. The Commonweal th is an enpl oyer under section 3(c) of the PLRA as read in pari
materia with Act 111.

2. The PSTA is a | abor organization under section 3(f) of the PLRA as read in pari
materia with Act 111.

3. The Board has jurisdiction over the parties.

4. The Conmonweal th has not conmitted unfair |abor practices under sections
6(1)(a), 6(1)(c), 6(1)(d) and 6(1)(e) of the PLRA as read in pari materia with Act 111.

CORDER

In view of the foregoing and in order to effectuate the policies of the PLRA as
read in pari nmateria with Act 111, the hearing exam ner

HEREBY ORDERS AND DI RECTS

that the charge as twi ce anmended is disnmissed and the conplaint as tw ce anended resci nded.

I'T IS HEREBY FURTHER ORDERED AND DI RECTED

that in the absence of any exceptions filed with the Board pursuant to 34 Pa. Code §
95.98(a) within twenty days of the date hereof, this order shall be final.

S| GNED, DATED AND MAI LED at Harrisburg, Pennsylvania, this seventeenth day of
Cct ober 2008.

PENNSYLVANI A LABOR RELATI ONS BOARD

Donald A. Wl | ace, Hearing Exam ner
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