COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

NORTHERN Tl OGA EDUCATI ON ASSOCI ATI ON PSEA/ NEA
v. . Case No. PERA-C 08-82-E
NORTHERN Tl OGA SCHOOL DI STRI CT

PROPCSED DECI SI ON AND CORDER

On March 7, 2008, the Northern Tioga Educati on Association (Association) filed with
t he Pennsyl vani a Labor Rel ati ons Board (Board) a charge of unfair practices alleging that
the Northern Tioga School District (District) violated sections 1201(a)(1), 1201(a)(3)
and 1201(a)(5) of the Public Enploye Relations Act (PERA) by elimnating a vacant
librarian position at WIlianson H gh School and by using a nonprofessional aide to
perform bargai ning unit work there. On March 20, 2008, the Secretary of the Board issued
a conplaint and notice of hearing directing that a hearing be held on May 21, 2008, if
conciliation did not resolve the charge by then. On April 16, 2008, the hearing exam ner
continued the hearing upon the request of the Association and wi thout objection by the
District. On June 19, 2008, the hearing was held. The hearing exam ner afforded both
parties a full opportunity to present evidence and to cross-exam ne witnesses. On August
4, 2008, the Association filed a brief by deposit in the US. Mil. On August 20, 2008,
the District did the same.

The hearing exam ner, on the basis of the evidence presented by the parties at the
hearing and fromall other matters of record, makes the foll ow ng:

FI NDI NGS OF FACT

1. On Decenber 16, 1970, the Board certified the Association as the exclusive
representative of a bargaining unit that includes librarians enployed by the District.
(Case No. PERA-R-381-0C)

2. In April 2006, the president of the District’'s board of directors (M chael Janes
Vayansky) asked the District’s superintendent (Tinothy S. Bowers) for information
relating to cost-cutting options under consideration by the District for the 2006-2007
school year. (N.T. 28, 51, 79)

3. On May 1, 2006, M. Bowers infornmed the board of directors’ budget commttee
that the District could save an estinated $75,000.00 by elimnating a librarian position
and assigning the remaining librarians on a K-12 basis. (N T. 51-52, 79-80; District
Exhi bits 1-3)

4. For the 2006-2007 school year, the District raised taxes by 16% and funded al
of its librarian positions. (N T. 53-54, 80)

5. During the 2006-2007 school year, the District assigned a librarian to each of
its high schools (WIIlianson, Elkland and Cowanesque Valley) on a full-tine basis and a
librarian to its three elenentary schools on a rotating basis. (N T. 10-11, 23, 38, 42-43)

6. By letter dated August 2, 2007, the librarian at WIIlianmson H gh School (Bonnie
J. Mller) informed M. Bowers and the board of directors that “I will not be returning
for the 2007-2008 school year.” (N T. 11-12, 60, 81; District Exhibit 7)

7. On August 13, 2007, the board of directors accepted Ms. MIller’s resignation
Afterwards, M. Vayansky asked M. Bowers to reexam ne the elimnation of a librarian
position and the assignnent of the remmining librarians on a K-12 basis. (N T. 11-12, 61
81; Association Exhibit 1)

8. In Septenmber 2007, M. Vayansky asked M. Bowers if he was |ooking into assigning
the remaining librarians on a K-12 basis and willing to reconmend the elimnation of the



vacant librarian position. M. Bowers thought that M. Vayansky felt that assigning the
remaining librarians on a K-12 basis was “the right nove.” M. Bowers also thought that M.
Vayansky was “pushing” himto recommend the elimnation of the vacant |ibrarian position.
M. Bowers did not have a recommendation at the time. (N.T. 62-63, 81-82)

9. On Septenber 18, 2007, M. Bowers net with the Association’s then president
(Jeffrey H WIkinson) and vice president (Jack Martin Bates). Referencing Ms. Mller’'s
retirement, M. WIkinson told M. Bowers that “there’s an avail abl e position and
contractual ly avail able positions are to be filled.” M. Bowers replied that he would
like to neet with the remaining librarians and with the director of the library at
Mansfield University (G ndy Keller) before deciding what to do about the vacant librarian
position and that the board of directors “will sinply absorb the position if pushed.”
(N.T. 10, 13-16, 21, 26, 38-39, 43-44, 63-64, 70)

10. In Cctober 2007, M. Vayansky asked M. Bowers about his progress in |ooking
into assigning the remaining librarians on a K-12 basis. M. Bowers thought that M.
Vayansky was even nore adamant that assigning the remaining librarians on a K-12 basis
was “the right nove.” M. Bowers did not have a recommendation at the time. (N.T. 63, 82)

11. On Cctober 16, 2007, M. Bowers net with M. WIKkinson and M. Bates. M.
W ki nson asked about the vacant librarian position. M. Bowers indicated that nothing
had changed since their |last nmeeting. He also reiterated that the board of directors
woul d elimnate the position if pushed. (N T. 13-14, 17, 27-28, 40, 65)

12. In late Cctober or early Novenber 2007, M. Bowers decided to reconmend the
elimnation of the vacant librarian position because it was clear to himthat the board of
directors wanted a recommendation and that he was “out of tinme” to make one. (N T. 67, 72, 77)

13. On Novenber 2, 2007, M. WIlkinson filed with the principal at WIlianmson Hi gh
School (Diana Barnes) a grievance alleging that the District violated the parties
col l ective bargai ning agreenent by not posting and filling the vacant |ibrarian position
(N.T. 17-18, 33; Association Exhibit 2)

14. On Novenber 5, 2007, Ms. Barnes denied the grievance. (N T. 18, 33-34;
Associ ati on Exhibit 3)

15. By letter dated November 9, 2007, M. WIkinson appeal ed the grievance to M.
Bowers. (N T. 19, 34; Association Exhibit 4)

16. On Novenber 12, 2007, M. Bowers recomended to the board of directors that the
vacant librarian position be elinnated and that the remaining librarians be assigned on
a K-12 basis effective i mediately. The board of directors accepted his recomendati on
(N.T. 19-20, 41-42, 67, 74, 83; District Exhibit 8)

17. For the rest of the 2007-2008 school year, the District assigned a librarian to
the WIlianmson H gh School and to an el enentary school. Wen the librarian was at the
el ementary school, an aide from another bargaining unit “cane up” to the high school
(N.T. 21-25, 38-39)

DI SCUSSI ON

The Associ ation has charged that the District committed unfair practices under sections
1201(a) (1), 1201(a)(3) and 1201(a)(5) by elimnating a vacant librarian position at WIIianson
H gh School and by using a nonprofessional aide to performbargaining unit work there. As set
forth in paragraph 14 of the specification of charges, the Association alleges that the Dstrict
elimnated the vacant librarian position “in direct retaliation for the Association’ s exercise
of its rights to file a grievance” and that the District’s use of the aide has “result[ed] in a
di minution of bargaining unit work in that a nonprofessional enploye is perforning librarian
duties previously performed by a professional bargaining unit individual.”

The District contends that the charge should be disnmssed for |ack of proof that it
elimnated the vacant librarian position because the Association exercised its right to
file a grievance or that it is using the aide to performbargaining unit work.



The charge as filed under sections 1201(a)(1) and 1201(a)(3)

An enpl oyer commits an unfair practice under section 1201(a)(3) if it
di scri m nat es agai nst enpl oyes for having engaged in an activity protected by the PERA
St. Joseph’s Hospital v. PLRB, 473 Pa. 101, 373 A 2d 1069 (1977). “The notive creates the
offense.” PLRB v. Stairways, Inc., 425 A 2d 1172, 1175 (Pa. Cmith. 1981), quoting PLRB
v. Ficon, 434 Pa. 383, 388, 254 A .2d 3, 5 (1969). An enployer also violates section
1201(a)(1) if it violates section 1201(a)(3). PLRB v. Mars Area School District, 480 Pa.
295, 389 A 2d 1073 (1978). An enployer does not violate section 1201(a)(3), however, if
it takes an enploynment action for a non-discrimnatory reason. |Indiana Area Schoo
District, 34 PPER 133 (Final Oder 2003).

In order to prevail on a discrimnation charge, the charging party nmust show by
substantial evidence during its case-in-chief (1) that enployes engaged in a protected
activity, (2) that their enployer knew that they had engaged in the protected activity
and (3) that the enployer discrimnated against themfor having engaged in the protected
activity. Perry County, 634 A 2d 808 (Pa. Cmwith. 1994). I|f the charging party presents a
prima facie case during its case-in-chief, the charge is to be sustained unless the
enpl oyer in rebuttal shows that it would have taken the sanme action even if the enpl oyes
had not engaged in the protected activity. Id. If the charging party does not present a
prima facie case during its case-in-chief, the charge is to be disnissed. 1d. Evidence
presented after the charging party rests its case-in-chief is not to be considered in
deci di ng whet her or not the charging party presented a prima facie case. Tenple University,
23 PPER 1 23033 at n. 5 (Final Order 1992). Speculation is not substantial evidence. Shive
v. Bellefonte Area Board of School Directors, 317 A 2d 311 (Pa. Omwith. 1974).

The filing of a grievance is a protected activity. Mntrose School District, 38
PPER 127 (Final Order 2007). Athreat to elimnate positions upon the filing of a
grievance will support a finding of a discrimnatory intent on the part of an enpl oyer.
Id. The timng of events alone, however, will not. Pennsylvania State Park Oficers
Association v. PLRB, 854 A 2d 674 (Pa. CmM th. 2004), petition for allowance of appea

deni ed, 582 Pa. 704, 871 A 2d 194 (2005).

During its case-in-chief, the Association presented evidence that on August 13,
2007, the District’s board of directors accepted a resignation by the librarian at
Wl lianmson Hi gh School (N T. 11-12; Association Exhibit 1), that on Septenber 18, 2007,
the Association's then president (M. WIlkinson) told the District’s superintendent (M.
Bowers) that “there’s an avail able position and contractually avail able positions are to
be filled” (N. T. 15-16), that M. Bowers told M. WIkinson that he would like to neet
with the remaining librarians before deciding what to do about the vacant |ibrarian
position and that the board of directors “will sinply absorb the position if pushed”
(N.T. 16), that M. WIKkinson was unaware of anything other than the Association’s filing
of a grievance that may have been pushing the District (N T. 20-21), that on Novenber 2,
2007, M. WIlkinson filed a grievance alleging that the District violated the parties
col l ective bargaining by not posting and filling the position (N T. 17-18; Association
Exhi bit 2) and that on Novenber 13, 2007, the board of directors elinmnated the position
upon the reconmendati on of M. Bowers (N. T. 19-20, 41-42). The Association al so presented
testinmony by its vice-president (M. Bates) that on Cctober 16, 2007, M. Bowers told him
and M. WIkinson that the board of directors would elinminate the position if the
Association filed a grievance (N. T. 40). The Associ ation presented additional evidence
that elimnating the position was not on the agenda for the nmeeting at which the board of
directors elimnated the position (Association Exhibit 6).

A close review of the record does not show that the Association presented a prina
facie case during its case-in-chief. Al though the Association established that it engaged
in a protected activity by filing a grievance and that the District knewthat it filed
the grievance, the Association did not establish that the District elimnated the vacant
librarian position because the Association filed the grievance. Accordingly, under the
anal ysis set forth in Perry County, supra, the charge nust be disni ssed

Inits brief, the Association contends that support for a finding that the District
elimnated the vacant l|ibrarian position because the Association filed the grievance may



be found in M. Bowers’ statement that the board of directors would elimnate the
position if pushed and in M. WIKkinson's testinobny that he was unaware of anything that
was pushing the board of directors other than the grievance that the Association filed.
According to the Association, it should be apparent under the circunstances that M.
Bowers was referencing the Association’s filing of a grievance when he said that the
board of directors would elimnate the position if pushed. Notably, however, M. Bowers
nade the statenment on Septenber 18, 2007, yet M. WIlkinson did not file the grievance
until Novenber 2, 2007. Moreover, M. WIKkinson also testified that he did not even tell
M. Bowers that he was thinking about filing a grievance until they net on Cctober 16,
2007 (N.T. 28). Thus, the timng of events nilitates against a finding that M. Bowers
was referencing the Association’s filing of the grievance when he said that the board of
directors would elimnate the position if pushed, and any such finding woul d be based on
specul ation. Specul ation, of course, is not substantial evidence. Shive, supra.
Accordingly, the Association’s contention is w thout nerit.

The Associ ati on next contends that support for a finding that the District
elimnated the vacant librarian position because the Association filed the grievance may
be found in M. Bates’ testinony that M. Bowers said that the District would elimnate
the position if the Association filed a grievance. If credited, M. Bates’ testinony
woul d support such a finding. See Montrose School District, supra (enployer’s threat to
elimnate positions if the exclusive representative of its enployes filed a grievance
supported a finding that it elimnated the positions because the exclusive representative
filed a grievance). M. Bates testified, however, that M. WIkinson was with hi mwhen
M. Bowers said that the District would elimnate the vacant librarian position if the
Association filed a grievance (N.T. 40), yet in his own testinmny M. WIKkinson nmade no
mention of M. Bowers having said any such thing. Rather, M. WIKkinson testified that
M. Bowers repeated his earlier comment that the board of directors would elimnate the
position if pushed (N.T. 27). Mreover, M. WIlkinson admitted that his notes fromthe
neeting nmake no nention of the word “grievance” (N T. 28). The conflicting testinony of
M. Bates and M. WIkinson casts doubt on M. Bates’ credibility, so M. Bates’
testimony has not been credited. Montrose School District, supra, is, therefore,

di stingui shable on the facts, and the Association’s contention is without nerit.

The Associ ation next contends that support for a finding that the District elimnated
the vacant librarian position because the Association filed the grievance may be found in
the fact that elimnating the position was not on the agenda for neeting at which the board
of directors elimnated the position. In and of itself, however, that fact is unexceptional.
As such, it provides no basis for finding that the District elimnated the position because
the Association filed the grievance. Thus, the Association’s contention is without nerit.

In further support of the charge, the Association points out that despite having
testified that he would like to neet with the remaining librarians and with the director
of the library at Mansfield University (Ms. Keller) before deciding what to do about the
vacant librarian position M. Bowers adnitted that he did not nmeet with all the
librarians or with Ms. Keller before he reconmending the elimnation of the position
(N.T. 70, 72). The Association also points out that M. Bowers testified that he did not
think to tell M. WIkinson or M. Bates about his recomendati on before he made it (N T.
75) and that he was not able to state how rmuch nmoney the District actually saved by
elimnating the position (N.T. 76). M. Bowers’' testinobny was presented after the
Associ ation rested its case-in-chief, however, so under the analysis set forth in Tenple
University, supra, it may not be considered in deciding whether or not the Association
presented a prinma facie case during its case-in-chief.

Even if the Association had presented a prinma facie case during its case-in-chief,
the result would be the same. In rebuttal to the Association’s case-in-chief, the D strict
presented credible testinmony by M. Bowers that he recommended the elimnation of the
vacant |ibrarian position because he was bei ng pushed by the president of the board of
directors (M. Vayansky) to do so consistent with discussions they had relative to the
budget in April and May 2006. See findings of fact 2-3, 7-8, 10 and 12. No discrimnatory
intent on the part of the District is apparent on that record. See Del aware County, 28 PPER
1 28005 (Final Oder 1996)(no discrimnatory intent found where the genesis of the
enpl oyer's course of conduct predated protected activity on the part of enployes).




The charge as filed under sections 1201(a)(1) and 1201(a)(5)

An enpl oyer commits unfair practices under sections 1201(a) (1) and 1201(a)(5) if it
unilaterally transfers bargaining unit work to a non-nenber of the bargaining unit. PLRB v.
Mars Area School District, supra. If the enployer does not act unilaterally, however, then no
violation of the PERA may be found. Cty of Philadel phia, 23 PPER { 23152 (Final Oder 1992).
Nor may any violation of the PERA be found if the record does not show that bargaining unit
wor k has been performed by nonnenbers of the bargaining unit. Iroquois School District, 37

PPER 167 (Final Order 2006); Commonweal th of Pennsylvania, 26 PPER § 26045 (Final Oder 1995).

The record shows that after the District elimnated the vacant l|ibrarian position
at WIlianmson Hi gh School an aide from another bargaining unit “cane up” to the high
school when a librarian was not there. See findings of fact 16-17.

Not ably absent fromthe record is any evidence that the Dstrict acted unilaterally when
the aide “came up” to the high school. Under the analysis set forth in Gty of Philadel phia,
supra, then, the charge nust be disnissed for that reason al one. See al so Reynol ds School
District, 37 PPER 111 (Proposed Deci sion and Order 2006) (transfer of bargaining unit work
charge di sm ssed where the record did not show that the enployer acted unilaterally).

Li kewi se absent fromthe record is any evidence that the aide is perform ng work
that had been performed by a librarian. Indeed, the record does not show what the fornmer
[ibrarian at WIIlianmson H gh School did, what the current librarian there does or what
the aide does. No transfer of bargaining unit work is apparent on that record. See
I roquoi s School District, supra (transfer of bargaining unit work charge di sm ssed where
there was no showi ng that bargai ning unit work had been performed by nonnenbers of the
bar gai ni ng unit; Commonweal th of Pennsylvania, supra (Final Order 1995)(sane).

CONCLUSI ONS

The hearing exam ner, therefore, after due consideration of the foregoing and the
record as a whol e, concludes and finds:

1. The District is a public enployer under section 301(1) of the PERA
2. The Association is an enpl oye organi zati on under section 301(3) of the PERA
3. The Board has jurisdiction over the parties.

4. The District has not commtted unfair practices under sections 1201(a)(1),
1201(a)(3) and 1201(a)(5) of the PERA

ORDER

In view of the foregoing and in order to effectuate the policies of the PERA the
heari ng exam ner

HEREBY ORDERS AND DI RECTS
that the conplaint is rescinded and the charge dism ssed.
IT IS HEREBY FURTHER ORDERED AND DI RECTED

that in the absence of any exceptions filed with the Board pursuant to 34 Pa. Code §
95.98(a) within twenty days of the date hereof, this order shall be final

S| GNED, DATED AND MAI LED at Harrisburg, Pennsylvania, this third day of Septenber 2008.

PENNSYLVANI A LABOR RELATI ONS BOARD

Donal d A. Wallace, Hearing Exani ner
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