COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board

NAZARETH BOROUGH POLI CE ASSOC! ATI ON
v, . Case No. PF-C 08-42-E
NAZARETH BOROUGH
PROPOSED DECI S| ON AND ORDER

A charge of unfair |abor practices was filed with the Pennsylvani a Labor Rel ati ons
Board (Board) by the Nazareth Borough Police Association (Union) on March 24, 2008,
al | egi ng that Nazareth Borough (Borough) violated Section 6(1)(a), (c)! and (e) of the
Pennsyl vani a Labor Rel ations Act (PLRA) as read with Act 111. On April 10, 2008, the
Secretary of the Board issued a conplaint and notice of hearing wherein a hearing was set
for May 14, 2008, in Allentown, Pennsylvania. After a series of granted continuance
requests a hearing was held on July 9, 2008, at which tine both parties in interest were
afforded a full opportunity to present testinony, cross-exam ne wtnesses and introduce
docunent ary evi dence. Both parties filed post-hearing briefs.

The exam ner, on the basis of the testinony and exhibits presented at the hearing
and fromall other matters and docunents of record, makes the follow ng:

FI NDI NGS OF FACT

1. The Borough is a political subdivision of the Cormonwealth and an enpl oyer
2. The Union is a | abor organi zation.

3. The parties are subject to an interest arbitration award i ssued May 31, 2006, that
was effective January 1, 2006, to Decenmber 31, 2008. That award established a scheduling
conmittee to “deal with the scheduling issues presented before this panel.” (N T. 9;

Uni on Exhibit 2).

4. The scheduling committee, made up of Borough and Union representatives, net and agreed
upon a twel ve-hour shift schedule to be worked by bargaining unit menbers. That schedul e was
i npl emented in July of 2006. Before the arbitration award was issued, bargaining unit menbers
wor ked an ei ght-hour shift schedule. (N.T. 10-12; Union Exhibit 1, 2).

5. On February 12, 2008, the Borough inplenmented an ei ght-hour shift schedul e, without
bargaining with the Union. (N T. 15, 30; Union Exhibit 4).

6. On February 14, 2008, the Borough distributed a docunent called titl ed,
“Admi ni strative and Procedural Policies.” The cover page of this docunment told recipients
that they were to review that attached policy, and, “[a]fter review ng the policy,
personnel are asked to forward any comrents or criticismrequiring clarification or any
change that should be nade to the policy.” The directions further explained that,
“comments or criticismshould be nade in a witten format so that all necessary change(s)
can be reviewed and the necessary change(s) nmade to the policy.” (Union Exhibit 5).

DI SCUSSI ON

On February 12, 2008, the Borough unilaterally inposed a departnent-w de schedul e
change for the police, fromtwelve-hour shifts to eight-hour shifts. On February 14,
2008, the Borough unilaterally issued “Adm nistrative and Procedural Policies,” which
of fered, for “comments or criticism” proposed rules concerning snmoking, job duties and
classification, tenporary and special assignnments, disciplinary procedures, and off-duty

! The Union, at the start of the hearing, when asked if it was pursuing the Section 6(1)(c) portion of this

charge, responded in the affirmative. (N.T. 4,5). Nevertheless, it presented no evidence other than that which
supported the unilateral inplenentation portion of the charge, nor did it argue discrimnation in its brief.
Consequently, the Section 6(1)(c) portion of the charge is dismissed



enpl oyment. The Uni on argues that each of these two actions by the Borough is an unfair
| abor practi ce.

The Borough parries these charges by alleging that public safety was the reason for the
uni l ateral scheduling change, and therefore the schedul e change was a rmanageri al prerogative
under the PLRA and Act 111. The new Adm nistrative and Procedural Policies docunent is also a
manageri al prerogative, according to the Borough, because it nerely recites existing
prohi bitions in the Borough code, and various other state and federal sources.

The Borough’s argunments supporting the schedul e change do not carry the day. The
Borough’s unil ateral, whol esal e schedul e change violates the PLRA and Act 111. However,
the Union’s charge over the Administrative and Procedural Policies fails, not because it
is a nanagerial prerogative, as the Borough argues, but because there is no evidence that
t he Borough ever inpl enented those proposed changes.

Before we review the | aw, an exami nation of the facts is hel pful

The last Act 111 interest arbitration award between the parties included a
direction that a scheduling comrittee be established. This comittee was to be nmade up of
equal nunbers of Union and Borough representatives. Its purpose was to “neet over the
matter of alternate scheduling systens.” (Union Exhibit 2). At the tinme this award was
i ssued of ficers worked eight-hour shifts.?

Pursuant to the interest arbitration panel’s instruction to establish a scheduling
conmittee, Union representatives, in June of 2006, nade a presentation for twelve-hour
shifts to the then Chief Ruch, Mayor Earl Keller, and Councilnan Larry Stoudt, who was
head of the police conmmttee.

According to the Mayor, whatever schedule the Chief and the Union “woul d work out
that was beneficial to both the [Union] and the Borough, |1'd be nore than happy to put ny
stanp of approval onit.” (N.T. 56). And in point of fact, the Union and the Borough did
agree upon a twel ve-hour shift schedule. That twelve-hour schedule was inplemented in
July, 2006, sone nineteen nonths before it was unilaterally changed by the Borough in
February of 2008

In February of 2008, the Borough unilaterally changed the police schedule fromthe
steady, twelve-hour schedule to a revolving, eight hour schedule. The notice of that change
was i ssued on February 11, 2008, and becane effective the follow ng day, February 12, 2008.

In addition to the schedul e change, on February 14, 2008, the Borough issued a
menorandumto “all police personnel,” titled, “Adm nistrative and Procedural Policies.”
The cover page of that docunent inforned officers that,

[a]fter reviewing the policy, personnel are asked to forward any conmments or
criticismrequiring clarification[,] or any change that should be nade to the
policy. Your response regarding your comments or criticismshould be nade in a
witten format so that all necessary change(s) can be reviewed and the necessary
change(s) nade to the policy....Your input in this process is critical to the
departnent as it will be the nmandate that every officer will be required to foll ow.

(Uni on Exhibit 5).
SCHEDULE CHANGE

An exam nation of the | aw reveal s why the Borough commtted an unfair |abor
practice when it unilaterally instituted a whol esal e schedul e change. “[A] fundanenta
change in the very nature of the shift systemfor police officers,” when unilaterally
instituted by an enployer, violates the PLRA as read with Act 111. Townshi p of Upper
Saucon v. PLRB, 620 A.2d 71 at 75 (Pa. Cmw th. 1993).

2 The prior collective bargaining agreenent, effective by it's ternms fromJanuary 1, 2003, until Decenber 31,
2005, included provisions for three, eight-hour work shifts per day. (Union Exhibit 1).



The Borough argues that the loss of full-time and part-tinme officers, and the
resultant difficulty in staffing the twelve-hour schedule, created a situation where the
Borough’s unil ateral change was necessary “to insure the safety of its citizens.”
(Borough’s brief at 7). Therefore, argues the Borough, the decision fell under the rubric
of managerial prerogative.® That kind of public safety argument was considered and rejected
by the Hearing Exam ner in Upper Saucon Townshi p, 23 PPER § 23001 at 4 (Proposed Deci sion
and O der, 1991), and by the Board in Upper Saucon Townshi p, 23 PPER { 23057 (Final Oder
1992). See al so Dunnmore Police Association v. Borough of Dunnore, 34 PPER 30 (Proposed
deci sion and Order, 2003)(departnent-w de schedul e change for coordination of police
services to further public safety interests still has to be bargai ned beforehand).

The chief testified that “it’s very difficult” to get part-tine officers to work
twel ve-hour shifts, and that “[i]t was easier to cover [eight hour shifts]...for
schedul i ng purposes.” (N. T. 48). Inconveni ence, however, does not excuse the Borough from
bargai ning with the Union over a schedul e change, even one supposedly in response to an
i medi at e exi gency. Modreover, the Borough did schedule officers for twelve-hour shifts on
t he weekends (N. T.51-52), undercutting the inplied argunment that twelve-hour shifts were
i mpossible to fill. The Borough is ordered to return to the twel ve-hour shift schedul e
After it does so, the Borough must bargain with the Union before inplenmenting any
whol esal e schedul e changes it wants to initiate.

ADM NI STRATI VE AND PROCEDURAL POLI Cl ES

The Borough’'s issuance of the nenorandumentitled “Administrative and Procedura
Policies” did not violate the PLRA or Act 111. The Union, in its brief, argues that “the
new policy inplemented on February 14, 2008, by the Borough,” was done sans bar gai ni ng.
Despite that allegation, the first page of the nenorandumreveals that it was being
distributed to all officers for criticismand comment, not inplenentation.* And, there is
nothing in the record that establishes inplenentation of the February 14 nenorandum
Suffice it to say that where no inplenmentation is established, a charge of unilatera
i mpl enentation is not sustained.

CONCLUSI ONS

The hearing exami ner, therefore, after due consideration of the foregoing and the
record as a whol e, concludes and finds:

1. The Borough is an enployer under Section 3(c) of the PLRA, as read with Act 111.

2. The Union is a | abor organization under Section 3(f) of the PLRA as read with
Act 111.

3. The Board has jurisdiction over the parties.

4. The Borough has comitted unfair |abor practices under Section 6(1)(a) and
6(1)(e) of the PLRA

5. The Borough has not committed unfair |abor practices under Section
6(1)(c) of the PLRA

CORDER

In view of the foregoing and in order to effectuate the policies of the PLRA the
heari ng exam ner

3 Under Act 111, when an enpl oyer’s nmanagerial policy concern substantially outweighs any inpact the issue in

question has on the enployes, that issue is deened a managerial prerogative. Townshi p of Upper Saucon, supra.

4 The Union's charge here is not direct dealing, but rather, unilateral inplenentation



HEREBY CRDERS AND DI RECTS
t hat the Borough shall

1. Cease and desist frominterfering with, restraining or coercing enployes in the
exercise of the rights guaranteed in the PLRA

2. Cease and desist fromrefusing to bargain collectively with the representative
of its enpl oyes.

3. Take the following affirmative action which the hearing exanm ner finds necessary
to effectuate the policies of the PLRA

(a) Return officers to the twelve-hour shift schedul e;

(b) Post a copy of this decision and order within five (5) days fromthe effective
date hereof in a conspicuous place readily accessible to its enployes and have the sane
remain so posted for a period of ten (10) consecutive days; and

(c) Furnish to the Board within twenty (20) days of the date hereof satisfactory
evi dence of conpliance with this decision and order by conmpletion and filing of the
attached affidavit of conpliance.

IT IS HEREBY FURTHER ORDERED AND DI RECTED

that in the absence of any exceptions filed with the Board pursuant to 34 Pa. Code §
95.98(a) within twenty days of the date hereof, this order shall be final.

S| GNED, DATED AND MAI LED at Harrisburg, Pennsylvania, this first day of April, 2009

PENNSYLVANI A LABOR RELATI ONS BOARD

Tinot hy Tietze, Hearing Exam ner



COMMONWEALTH OF PENNSYLVANI A
Pennsyl vani a Labor Rel ati ons Board
NAZARETH BOROUGH POLI CE ASSOCI ATI ON
v, . Case No. PF-G 08-42-E

NAZARETH BOROUGH

AFFI DAVI T OF COVPLI ANCE
The Borough hereby certifies that it has ceased and desisted fromits violation of
Section 6(1)(a) and (e) of the Pennsylvania Labor Relations Act and Act 111; that it has
returned officers to the twel ve-hour shift schedule; that it has posted a copy of the
proposed deci sion and order as directed therein; and that it has served an executed copy

of this affidavit on the Union at its principal place of business.

Si gnature/ Dat e

Title

SWORN AND SUBSCRI BED TO before ne
the day and year first aforesaid.

Si gnature of Notary Public
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