COMMONWEALTH OF PENNSYLVANIA
Pennsylvania Labor Relations Board
AMAGAMATED TRANSIT UNION LOCAL 1738
v.
MID COUNTY TRANSIT AUTHORITY
DBA TOWN AND COUNTRY TRANSIT
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Case No. PERA-C-08-190-W

PROPOSED ORDER OF DISMISSAL
On May 19, 2008, the Amalgamated Transit Union, Local 1738 (Union), filed with the
Pennsylvania Labor Relations Board (Board) a charge of unfair practices alleging that
Mid-County Transit Authority d/b/a Town & Country Transit (Authority) violated sections
1201(a)(1), (3) and (5) of the Public Employe Relations Act (PERA) by failing to provide
relevant information for a grievance, by unilaterally implementing a drug and alcohol
policy and by threatening Louis Dowling in the exercise of his rights under the PERA. On
June 9, 2008, the Secretary of the Board issued a complaint and notice of hearing
directing that a hearing be held on July 22, 2008, if conciliation did not resolve the
charge by then. On July 14, 2008, the Authority filed an answer denying that it had
committed any unfair practices. The hearing examiner thereafter continued the hearing
upon the request of the Union and without objection by the Authority to afford them
additional time to settle the charge.
On September 8, 2008, the Union requested that the hearing be rescheduled. On
September 22, 2008, the hearing examiner rescheduled the hearing to December 17, 2008.
The hearing examiner thereafter continued the hearing to January 29, 2009, because of an
impending ice storm on December 17, 2008. On January 5, 2009, the hearing examiner
continued the hearing upon the request of the Authority and without objection by the
Union. The hearing examiner rescheduled the hearing to March 5, 2009.
On March 5, 2009, the Authority appeared for the hearing (N.T. 5-6). The Union did
not (N.T. 6). The hearing examiner unsuccessfully attempted to contact the Union to
account for its absence. The Authority thereupon moved to dismiss the charge for lack of
prosecution (N.T. 7). The hearing examiner took the motion under advisement pending a
response from the Union. Id.
On March 6, 2009, the hearing examiner gave the Union ten days to respond to the
motion. On March 13, 2009, the Union requested additional time to respond to the motion.
On March 16, 2008, the hearing examiner directed the Union to find out if the Authority
had an objection to its request. On March 25, 2009, the Authority indicated that it had
no objection. On March 27, 2009, the Union represented that the Authority had no
objection. On March 30, 2009, the hearing examiner extended the deadline for the Union’s
response to April 16, 2009.
On April 10, 2009, the Union filed a response. According to the Union’s attorney,
the motion should be denied because:
“The Complainant’s absence at the March 5, 2009, hearing was due to a
miscommunication that resulted from the election of a new union president. Mr.
Donald Kotouch has been replaced by Mr. Tom Conley. While the former union
president, Mr. Kotouch, had made the decision to proceed in this matter without
counsel, the current union president, Mr. Conley, has now decided to procure my
representation.”
In Commonwealth of Pennsylvania, 9 PPER ¶ 9144 (Nisi Order of Dismissal 1978), the
Board wrote that when it “issues a Complaint and Notice of Hearing setting a date for a
hearing it anticipates that the parties, and counsel for the parties, will make every
effort possible to be present at the hearing and present their case." 9 PPER at 309.
Noting that the charging party’s failure to appear at the hearing in that case was
because of its own misconception that a motion to dismiss the charge had been granted and

that the hearing was no longer necessary, the Board reasoned that the charging party had
not made every effort possible to appear at the hearing and dismissed the charge for lack
of prosecution. See also Mansfield Borough, 30 PPER ¶ 30072 (Proposed Decision and Order
1999)(charge dismissed for lack of prosecution where the charging party’s reason for not
appearing at a hearing was that the press of business, "combined with the holiday season,
caused the Board's notice of the hearing to be overlooked”).
A close review of the reason given by the Union for its failure to appear at the
hearing does not show that it made every effort possible to appear at the hearing. As
noted above, the Union has explained that an internal miscommunication resulted in its
failure to appear at the hearing. Thus, as was the case with the charging parties in
Commonwealth of Pennsylvania and in Mansfield Borough, the Union’s failure to appear at
the hearing was of its own making. Accordingly, the motion must be granted. Compare
Painters Local #6, 26 PPER ¶ 26031 (Proposed Decision and Order 1995)(motion to dismiss
charge for lack of prosecution because the charging party did not appear at the hearing
denied where the charging party had not received notice of the hearing).
ORDER
In view of the foregoing and in order to effectuate the policies of the PERA, the
hearing examiner
HEREBY ORDERS AND DIRECTS
that the charge is dismissed and the complaint rescinded.
IT IS HEREBY FURTHER ORDERED AND DIRECTED
that in the absence of any exceptions filed with the Board pursuant to 34 Pa. Code §
95.98(a) within twenty days of the date hereof, this order shall be final.
SIGNED, DATED AND MAILED at Harrisburg, Pennsylvania, this twenty-second day of
April 2009.
PENNSYLVANIA LABOR RELATIONS BOARD

__________________________________
Donald A. Wallace, Hearing Examiner
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