 HEDEIVED
[NSURAHCE DEPARTMEMT

Havertown, PA 19083
and

James & Son, Inc.

Post Office Box 1447

Havertown, PA 19083

Respondents

BEFORE THE INSURANCE COMMISSIONER

b SEP 1 AMI0: 4O OF THE
ARMIE BEARINGS 0sFie. . COMMONWEALTH OF PENNSYLVANIA
IN RE: ALLEGED VIOLATIONS:
James E. Dwyer Sections 604, 622, 633, 633.1 and 639
332 Sagamore Road of the Insurance Department Act of

1921, P.L. 789, No. 285, as amended
(40 P.S. §§ 234, 252, 273, 273.1 and
279).

Sections 37.46, 37.47 of the Insurance
Department Regulations (31 Pa. Code
§§ 37.46, 37.47)

Section 5(a)(2) of the Unfair Insurance
Practices Act, Act of July 22, 1974,
P.L. 589, No. 205, as amended (40 P.S.

§ 1171.5(a)(2))

Docket No. SC03-07-048

ADJUDICATION AND ORDER

following Adjudication and Order.

AND NOW, this 14" day of September, 2004, M. Diane Koken, Insurance

Commissioner of the Commonwealth of Pennsylvania (“Commissioner”), makes the

PROCEDURAL HISTORY

DATE MAILED: September 14, 2004

This case began when the Pennsylvania Insurance Department (“Department”)
filed an Order to Show Cause (“OTSC”) on September 19, 2003 directed to James E.
Dwyer (“Dwyer”) and James & Son, Inc. (collectively “the respondents”). The OTSC




alleged that the respondents violated the Insurance Department Act,' The Unfair

Insurance Practices Act® and Department regulations.’

The OTSC consists of sixty-eight (68) numbered factual and legal averments,
together with several exhibits, alleging that the respondents violated Insurance
Department statutes and regulations in a variety of ways in late 2001 and early 2002
while attempting to secure commercial ‘Hability insurance from Penn National Insurance

Company (“Penn National”) for Target Building Construction (“Target”).

After the OTSC was filed, a presiding officer was appointed. The respondents
filed an answer to the OTSC on October 14, 2003 in accord with extensions for such
filing. They admitted the majority of the factual averments and raised affirmative
defenses. Following a prehearing telephone conference, a hearing was scheduled for

January 14, 2004.

In addition to hearing testimony at the hearing, joint stipulations of facts and
suppdrting documents were received into the record. [Exhibits JS-0 through JS-9]. The
Department also presented the testimony of Wayne Myers, a Penn National employee.
The respondents presented the testimony of James E. Dwyer. After the hearing, the
parties submitted briefs pursuant to a briefing schedule as extended and this case is now

ready for disposition.

Act of May 17, 1921, P.L. 789, No 285, 40 P.S. § 234, 252, 273, 273.1 and 279.
Act of July 22, 1974, P.L. 589, No. 205, as amended, (40 P.S. § 1171.5(a)(2)).
> 31Pa. Code §§ 37.46, 37.47.

2




FINDINGS OF FACT?

1. Respohdent James E. Dwyer maintains a residential address of 332

Sagamore Road, Havertown, Pennsylvania 19083.

2. Respondent James & Son, Inc. maintains an address of P.O. Box 1447,

Havertown, Pennsylvania 19083.

3. Respondent Dwyer is the sole qualified agent and broker for Respondent

James & Son, Inc.

4. From March 11, 1972 to present Respondent Dwyer has been licensed
continuously by the Department as a Pennsylvania insurance agent, holding resident

agent license #43302.

5. During his more than 30 continuous years as a licensed Pennsylvania
insurance agent, and excluding the instant Order to Show Cause, Respondent Dwyer
never has been the subject of any disciplinary action by the Department’s Bureau of

Enforcement for his activities as a Pennsylvania insurance agent.

6.  From December 11, 1976 to present Respondent Dwyer has been licensed
continuously by the Department as a Pennsylvania resident broker, holding resident

broker license #134975.

7. During his more than 25 continuous years as a licensed Pennsylvania

* The findings of fact numbered 1 through 58 are based upon the Joint Stipulation executed by counsel for both
parties and admitted into the record as exhibit JS-9.
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resident broker, and excluding the instant Order to Show Cause, Respondent Dwyer
never has been the subject of any disciplinary action by the Department’s Bureau of

Enforcement for his activities as a Pennsylvania resident broker.

8. From November 27, 2001 to present Respondent James & Son, Inc. has
~been licensed continuously by the Department as a Pennsylvania insurance agency,

holdlng license #49935.

9. Since November 27, 2001 and excluding the instant Order to Show Cause,.
Respondent James & Son, Inc. never has been the subject of any disciplinary action by
the Departmet’s Bureau of Enforcement for its activities as a Pennsylvania insurance

agency.

10.  From October 2, 2001 to present Respondent James & Son, Inc. has been
licensed continuously by the Department as a Pennsyvania insurance brokerage, holding

license #49663.

11.  Since October 2, 2001, and excluding the instant Order to Show Cause,
Respondent James & Son, Inc. never has been the subject of any disciplinary action by
the Department’s Bureau of Enforcement for its activities as a Pennsylvania ‘insurance

brokerage.

12.  Respondent Dwyer entered into an agency agreement with Penn National
Insurance Company (“Penn National”) in 1976 and Respondent James & Son, Inc.

entered into an agency agreement with Penn National in 2001.

13. In late 2001 and early 2002, Respondent Dwyer attempted to secure

commerc1al liability insurance for Target Building Construction (“Target”) with Penn
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National.

14. Respondent Dwyer attempted to secure commercial liability insurance for
Target with Penn National after Target’s then insurer, Ohio Casualty, issued a notice of
non-renewal to Target, effective Jauary 1, 2002, because of Target’s poor claims

experience.

15. On or about November 27, 2001, Respondent Dwyer prepared an

application, at Target’s request, for commercial liability insurance.

16. On December 11, 2001, Respondent Dwyer submitted the Target
application for commercial liability insurance with an accompanying letter to Penn

National Territorial Manager, Wayne Myers.

17. A true, correct, and authentic copy of the letter dated December 11, 2001
that Respondent Dwyer submitted to Mr. Myers is attached to the Order to Show Cause
as Exhibit A.

18. A true, correct, and authentic copy of the comercial liability insurance
application dated November 27, 2001 that Respondent Dwyer submitted to Mr. Myers is
attached to the Order to Show Cause.

19.  Penn National typically did not insure general contractors but did agree to

consider Target’s application.

20. Between December 11 and 27, 2001, Respondent Dwyer had additional

discussions with Mr. Myers regarding Target’s application to Penn National.

21. On or about December 27, 2001, Target received a quote for policy
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premiums from Respondent Dwyer for commercial liability insurance with Penn

National.

22.  On or about December 28, 2001, Mr. Myers informed Respondent Dwyer
that Penn National declined Target’s application for commercial liability insurance
because of Penn National’s discovery that Target had committed two Occupational
Safety and Health Administration violations and its discovery of another situation

involving Target and a “pre-engineered” (high risk) building.

23.  Even though Mr. Myers informed Respondent Dwyer that Penn National
declined Target’s applicatioh for commercial liability insurance, between December 28,
2001 and January 1, 2002 Respondent Dwyer exercised what he believed to be his
authority under Respondents’ agency agreements with Penn National to bind Penn

National to a contract of commercial liability insurance with Target.

24.  Ina letter from Respondent Dwyer to the Department dated April 29, 2002,
Respondent Dwyer stated “[a]t this point in time [on or about December, 2001] I bound
Penn National on the account with the hope of working things out but I have not been

able to accomplish same.”

25. A true, correct, and authentic copy of Respondent Dwyer’s April 29, 2002
letter to the Department is attached as Exhibit C to the Order to Show Cause.

26.  Target’s existing commercial liability insurance coverage was scheduled to
expire on December 31, 2001, or only three days after Mr. Myers informed Respondent
Dwyer that Penn National had rejected Target’s application.

27. Respondent Dwyer failed to inform Target that the application for
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commercial liability insurance had been denied by Penn National.

28. Target made premium payments to Respondents for the commercial

liability insurance policy with Penn National, pursuant to Respondent Dwyer’s requests.

29.  Target made a premium payment to Respondent James & Son, Inc. by
check #021764 on January 3, 2002 in the amount of $10,000 for commercial liability

insurance policy with Penn National.

30.  Check #021764 was deposited into Respondent James & Son, Inc. bank
account (#36-1729874) on January 6, 2002 and kept there until April 19, 2002.

31.  Respondents paid Target’s $10,0000 premium payment to Penn National on
April 19, 2002.

32.  Target made another premium payment to Respondent James & Son, Inc.
by check #022295 on February 7, 2002 in the amount of $10,966 for commercial liability

insurance policy with Penn National.

33.  Check #022295 was deposited into Respondent James & Son, Inc. bank
account (#36-1729874) on February 11, 2002 and kept there until April 19, 2002.

34. Respondénts paid Target’s $10,966 premium payment to Penn National on
April 19, 2002.

35.  Neither Respondent Dwyer nor Respondent James & Son, Inc. retained any

commissions on the premiums paid by Target on January 3 and February 7, 2002.

36. A true, correct, and authentic copy of Target’s deposited/cancelled checks
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#021764 and #022295 are attached as Exhibit D to the Order to Show Cause.

37.  Even though Mr. Myers informed Respondent Dwyer on December 28,
2001 that Penn National declined Target’s application for commercial liability insurance,
Respondent Dwyer believed that Respondents’ agency agreements with Penn National

gave him the authority to bind Penn National to a contract of insurance with Target.

38.  On or about January 8, 2002, Respondent Dwyer provided Target with an
invalid Penn National “Certificate of Liability Insurance” (“Certificate”), in response to

Target’s request for a copy of its Penn National certificate.

39.  The certificate indicated a Target policy effective date of January 1, 2002
and policy expiration date of January 1, 2003.

40.  The Certificate listed #90102956 as Target’s Penn National policy number.
41.  #90102956 at no time was Target’s Penn National policy number.

42.  #90102956 was the policy number of Sharon Metals, another of

Respondent Dwyer’s Penn National insureds.

43. A true, correct, and authentic copy of the Certificate is attached as Exhibit
E to the Order to Show Cause.

44.  In March 2002, Respondent Dwyer requested additional premium payments

from Target for the commercial liability insurance policy with Penn National.

45.  In March 2002, Target employees informed Respondent Dwyer that they

wanted assurance that Target was insured for commercial liability with Penn National.
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46.  On or about March 21, 2002, Respondent Dwyer visited the Target office.

47.  During the March 21, 2002 visit, Respondent Dwyer assured Target

employees that Target was insured with Penn National for commercial liability.

48.  However, during the visit, Respondent Dwyer informed Target employees
that Penn National was canceling Target’s commercial Hability insurance policy as of
March 31, 2002.

49. On or after March 21, 2002, Richard Goodman, President of Target,
requested from Respondent Dwyer a copy of the policy declaration page for Target’s

commercial liability insurance policy with Penn National.

50.  Respondent Dwyer failed to supply Mr. Goodman at any time with a copy
of the policy declaration page for Target’s commercial liability insurance policy with

Penn National.

51. On or about April 1, 2002, Respondent Dwyer submitted a letter to Mr.

Mpyers, Penn National Territorial Manager.

52. The April 1, 2002 letter from Respondent Dwyer to Mr. Myers indicated
that prior to Penn National declining coverage Respondent Dwyer had provided Target
with estimates for “sizeable premiums” for commercial liability insurance that would run

from January 1, 2002 to January 1, 2003.

A

53. A true, correct, and authentic copy of the April 1, 2002 letter from
Respondent Dwyer to Mr. Myers of Penn National is attached as Exhibit F to the Order to

Show Cause.




54.  On or about April 11, 2002, Penn National informed Respondents by letter
that their agency company agreement with Penn National was being terminated “for fraud

and dishonesty.”

55.  Inthe same April 11, 2002 letter, Penn National enclosed a Limited Agency
Agreement under which Respondents Dwyer and James & Son, Inc. have been allowed to
continue to service Penn National policies previously written by Respondents for the sole
purpose of providing continued service to Respondents’ existing Penn National policy

holders and causing as little disruption as possible to them.

56. A true, correct, and authentic copy of Penn National’s April 11, 2002

termination letter to Respondents is attached as Exhibit G to the Order to Show Cause.

57. A true, correct and authentic copy of the Limited Agency Agreement
between Penn National and Respondent James & Son, Inc. is attached as Appendix “A”

to Respondents’ Answer and New Matter.

58.  Even though Mr. Myers informed Respondént Dwyer on December 28,
2001 that Penn National declined Target’s application for commercial liability insurance,
Target was covered by an enforceable commercial liability insurance policy throughout
the period of events described in the Order to Show Cause because Respondent Dwyer

bound Penn National to the policy.

59.  Other factual findings set forth in the Discussion section of this

adjudication are incorporated herein.

60.  Should any of the foregoing factual findings be deemed conclusions of law,

the ones so found are incorporated therein.
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DISCUSSION

The facts in this case are undisputed. At issue is what, if any, remedial action
should be taken against this agent and his agency given all of the surrounding

circumstances and applicable law.

A. Applicable Law

The Insurance Department Act of 1921° authorizes the issuance of a certificate of
qualification for an insurance agent when the Insurance Department “is satisfied that the
applicant is worthy” of such certification. Furthermore, “[o]nce a certificate is issued, the
certificate holder is presumed worthy to secure additional specific lines of authority under
the certificate unless the department files an action to suspend or revoke or refuse to

renew the certificate pursuant to section 639.” 40 P.S. § 234.

Section 639 (40 P.S. § 279) provides for the imposition of various penalties “upon
satisfactory evidence of such conduct that would disqualify the agent or broker from
initial issuance of a certificate of qualification under section 604 . . ..” 40 P.S. § 279(a).
In other words, the penalties may be imposed if the agent or broker is determined to be
untrustworthy or professionally unfit. The possible penalties include suspension or
revocation of the certificate of qualification or license of the offending party and

imposition of a civil penalty for each violation. 40 P.S. § 279(a)(1), (2).

These statutory provisions are implemented and clarified by Department

> Act of May 17, 1921, P.L. 789, as amended Section 604 (40 P.S. § 234). The Insurance Department Act
was amended by the Act of December 3, 2002, P.L. 1183, No. 147 § 1 (effective in 180 days). However, because
the Act did not become effective until after the conduct at issue in this case took place, all references and citations
are made to the act as it existed prior to the passage of the 2002 amendments. Likewise the respondents’ actions
will be examined under the language of the statute as it was written prior to the passage of the 2002 amendments.
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